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THE NORTH ATLANTIC TREATY IN THE 
UNITED STATES SENATE 


By RicHarp H. HEINDEL, THORSTEN V. KALIJARVI, 
AND FRANcIs O. WILCOX 


Staff Members, Senate Foreign Relations Committee 


In joining the North Atlantic Treaty the United States made a momen- 
tous decision in its foreign policy. This article undertakes to analyze the 
role of the United States Senate in this historic step and to summarize the 
more important issues encountered. 


I. THe BackarounD 


American interest, assistance and leadership have spurred the rebuild- 
ing of Europe during the past two years. The North Atlantic Treaty pro- 
jects and intensifies this interest, and in addition manifests once more the 
will of the American people to work for peace, freedom, stability, and se- 
curity. In two world conflicts war in the North Atlantic area has meant 
war for us. The course of action envisioned in this Treaty is that which 
we probably would follow in any future world conflict, treaty or no treaty. 
In addition we achieve a great political advantage in making clear in ad- 
vance what our course will be in case of armed attaek against the North 
Atlantic area. By leaving no uncertainty on this point our foreign policy 
is clarified and the stability of the North Atlantic area is promoted. 

Prior to the conclusion of the Treaty, the American people, the Com- 
mittee on Foreign Relations, the Senate and the Congress had already 
shown their deep concern over the strengthening of the security of the 
North Atlantic area as a factor in the national security and well-being of 
the United States. The overwhelming Senate votes on the United Nations 
Charter and the Rio Pact, together with the passage of the Foreign Aid 
Act of 1947, the program of assistance to Greece and Turkey, and the 
Foreign Assistance Act of 1948, were tangible evidence of that concern. 
On June 11, 1948, the Senate passed Senate Resolution 239 by a vote of 


1 See particularly the following documents: Documents Relating to the North Atlantic 
Treaty, S. Doc. No. 48, 81st Cong., Ist Sess.; U. 8. Senate, Committee on Foreign Rela- 
tions, Hearings on the North Atlantic Treaty, three parts; U. 8. Senate, Report of the 
Committee on Foreign Relations on the North Atlantic Treaty, Executive Report No. 8; 
Congressional Record, Daily Edition, Feb. 15, March 4 and July 5 through July 21, 1949; 
Committee on Foreign Relations, Report to accompany S. Res. 239, 80th Cong., 2nd Sess., 
May 19, 1948, Senate Report No. 1361. 
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64 to 4, and conversations were begun the following month with the Brussels 
Treaty Powers and Canada to consider what further steps might be taken 
with respect to the security of the North Atlantic area.’ 

The Senate, faced by many proposals for the reform of the United 
Nations and the unfavorable trends in postwar developments, advised the 
President, in Senate Resolution 239 (often called ‘‘the Vandenberg Reso- 
lution’’), to pursue six objectives within the framework of the United 
Nations Charter. This important ‘‘advice’’ on foreign policy, developed 
in close codperation with the Department of State, devoted three provisions 
to the reform of the United Nations and three provisions (paragraphs 2, 3 
and 4) to the development of regional and other collective self-defense 
arrangements under Article 51. The text of Senate Resolution 239 reads: 


Whereas peace with justice and the defense of human rights and 
fundamental freedom require international codperation through more 
effective use of the United Nations: Therefore be it 

RESOLVED, That the Senate reaffirm the policy of the United States 
to achieve international peace and security through the United Na- 
tions so that armed force shall not be used except in the common in- 
terest, and that the President be advised of the sense of the Senate 
that this Government, by constitutional process, should particularly 
pursue the following objectives within the United Nations Charter: 

(1) Voluntary agreement to remove the veto from all questions in- 
volving pacific settlements of international disputes and situations and 
from the admission of new members. 

(2) Progressive development of regional and other collective ar- 
rangements for individual and collective self-defense in accordance 
with the purposes, principles, and provisions of the Charter. 

(3) Association of the United States, by constitutional process, with 
such regional and other collective arrangements as are based on con- 
tinuous and effective self-help and mutual aid, and as affect its national 
security. 

(4) Contributing to the maintenance of peace by making clear its 
determination to exercise the right of individual or collective self- 
defense under article 51 should any armed attack occur affecting its 
national security. 

(5) Maximum efforts to obtain agreements to provide the United 
Nations with armed forces as provided by the Charter, and to obtain 
agreement among member nations upon universal regulation and re- 
duction of armaments under adequate and dependable guaranty 
against violation. 

(6) If necessary, after adequate effort toward strengthening the 


2 Since the time sequence is of considerable interest, a summary chronology is given: 
Feb. 14, 1949, brief Senate debate on proposed treaty; Feb. 18 and March 8, Secretary 
Acheson meets with the Foreign Relations Committee in informal executive sessions to 
discuss draft of Treaty; March 18, Treaty is made public; April 4, Treaty is signed; 
April 12, Treaty transmitted to the Senate; April 21, Committee meeting to consider 
relationship of Treaty to the Military Assistance Program; April 27, sixteen days of 
public hearings begin; June 2 and 6, executive sessions of the Committee; and June 6, 
1949, Treaty reported unanimously to the Senate. 
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United Nations, review of the Charter at an appropriate time by a 
General Conference called under article 109 or by the General As- 
sembly. 


The objective was soon realized, at least in part. In October, 1948, the 
conversations referred to above resulted in agreement that a Treaty pro- 
viding for a collective defense arrangement within the framework of the 
Charter was necessary. The North Atlantic Treaty was accordingly nego- 
tiated and signed on April 4, 1949, by representatives of the seven coun- 
tries and of Norway, Denmark, Iceland, Italy and Portugal. 

During the debates on the Treaty, Senator Vandenberg expressed satis- 
faction that it faithfully reflected the advice contained in Senate Resolu- 
tion 239, a factor which ought to weigh heavily in influencing a Senator’s 
vote for ratification. However, in response to an opponent who contended 
that last year’s debates on Senate Resolution 239 did not foreshadow what 
he described as a military alliance, Senator Vandenberg said: ‘‘I do not 
consider it obligatory upon any Senator to vote for the North Atlantic 
Pact because he voted for Senate Resolution 239.’’ (One Senator who 
had voted against the resolution voted for the Pact; six Senators favored 
the resolution but not the Pact.) The debates, as well as several resolu- 
tions offered while the Treaty was under discussion, demonstrated that 
there was considerable pressure for progressing further along the lines of 
paragraphs 1, 2 and 6 of Senate Resolution 239, relating to United Nations 
reform, and not to rest content upon the device of the Pact. 

Newspaper accounts about the possibility of Norway’s entry into the 
Pact and the alleged provisions of the draft treaty touched off on Febru- 
ary 14, 1949, a short but significant debate, widely quoted abroad, begun 
by Senator Donnell and joined in by Senators Connally, Vandenberg, 
Lodge, Knowland, and Wherry. The issues raised, largely relating to the 
still unfinished terms of Article 5, foreshadowed the major themes in the 
Senate debate on ratification. The assurances given then on these points 
were borne out by the final version of the Treaty and by the expositions 
of the Senate proponents of the Treaty. References to the Monroe Doc- 
trine, the Rio Pact, ‘‘old-fashioned military alliances,’’ Senate Resolution 
239, and the obligations under the United Nations Charter had already 
begun. The replies that Senators Connally and Vandenberg were able to 
make indicated the advantages to be gained by frank consultations with 
the United States negotiators. 

From the early stages of Senate Resolution 239 to the ratification of 
the Treaty, there was close codperation between the Executive Branch and 
the Senate. Ranking members of the Committee in several consultations 
with the State Department, and the Committee as a whole, played an effec- 
tive part in formulating the terms of the Treaty—a good example of the 
working of the advice and consent clause of the Constitution. As Senator 
Connally said, 
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Secretary Acheson and former Under Secretary of State Robert A. 
Lovett were . . . the chief architects for the United States in build- 
ing the treaty structure. But I think it safe to say that the Foreign 
Relations Committee and the Senate furnished some of the stone and 
mixed some of the mortar to complete its symmetry and strength. 


A number of specific instances may be cited to illustrate this point. It 
was following consultation with Senators Connally and Vandenberg, for 
example, that the key words ‘‘such action as it deems necessary’’ appeared 
in Article 5. It was as a result of a Committee suggestion that the clause 
‘*in accordance with their respective constitutional processes’’ was trans- 
ferred from the preamble to Article 11 in order to make certain that all 
the terms of the Treaty would be carried out in accordance with the con- 
stitutional processes of the participating states. It was a Committee sug- 
gestion, too, that led to a modification of Article 3 so that its words would 
give less support to those who might otherwise criticize it as being the basis 
for an armaments race. 

The hearings ran for 16 days and are recorded in 1270 pages. To meet 
a request the Committee resorted to the unusual procedure of inviting two 
other members of the Senate, who later opposed the Treaty, to participate 
in the questioning. The Committee heard all witnesses, 96 of them, who 
requested to be heard. Of the 90 non-governmental witnesses, it can be 
surmised that 50 were clearly opposed to the Treaty, 30 were clearly for it, 
and 8 are difficult to classify precisely. While opposing witnesses failed 
to change the Committee’s verdict, their testimony assisted in clarifying 
vital issues. Business, labor, agricultural, church, veterans, and service 
groups were heard, but it was not always clear what mandate the wit- 
nesses had from their groups. This is not the place to appraise the value 
of the hearings as a device for the benefit of the Committee, the Senate, or 
the general public. Almost all issues were thoroughly canvassed. The 
hearings are less repetitive than might be expected, although there was 
considerable similarity in the testimony of seven or eight representatives 
of the Progressive Party and of several members of the Society of Friends. 
The over-all impression gained by re-reading the testimony is that the dis- 
cussion centered principally on Article 5 and the broad issues of war, 
peace, and alliances. 

The Committee voted unanimously on June 6, 1949, to recommend the 
Treaty for Senate approval. On July 5, moving into the historic Senate 
Chamber where the Monroe Doctrine was first announced, the Senate, in 
an atmosphere of crowded informality, began 12 days (about 63 hours) of 
debate during which time some 31 Senators spoke for, and 12 against, the 
Treaty. Other proponents stood ready to speak, but the strategy of the 
floor leadership was to press forward while leaving the opposition all the 
time it wished to consume. The vote on July 21, one of the largest on rec- 
ord, was 82 to 13, one Senator being absent on official business. 


i 
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Experienced observers expressed the view that the debates and the vot- 
ing produced very few surprises. There had been predictions of shorter 
debate. A steady occupant of the public gallery—if the ol€ Chamber had 
one—might have felt that because of Article 3 the impending Military 
Assistance Program and not the Treaty occupied the limelight. Senator 
Smith of New Jersey put it this way: ‘‘I think this debate is out of bal- 
ance because it puts dominating emphasis on military strength.’’ The 
exposition of the Treaty and the international situation remains very il- 
luminating, and compares favorably with similar deliberations in other 
countries. One can conclude from a preliminary examination of the for- 
eign official commentaries and parliamentary debates that in only a few 
instances is there any significant divergence in interpretations concerning 
the Treaty. Nor do the themes in the foreign parliamentary debates, except 
those reiterated by the parliamentary members of the Communist parties, 
differ very much from the Senate debates. Generally, with the exception 
of our concentration on Article 3, the emphasis on the overriding impor- 
tance of Article 5, on the peaceful, defensive objectives of the Pact, on the 
obligations to the United Nations and on Article 51 is similar to the Senate 
consideration to which we now turn in detail. 


II. THe Pact AND THE UNITED NATIONS 


During both the hearings and the debate on the Senate floor consider- 
able attention was given to the basic relationship of the Pact to the United 
Nations. This analysis followed the Senate’s customary procedure of 
keeping the interests of the United Nations clearly in focus. Every ma- 
jor treaty and legislative proposal in the field of foreign relations that has 
been before the Senate since 1945 has been carefully scrutinized in order 
to determine whether it was consistent with our obligations under the 
Charter and whether it would contribute toward the basic objective of 
that organization, the maintenance of world peace and security. 

The language of the Treaty makes clear that it was conceived within the 
framework of the Charter and remains subordinate to the machinery of 
the United Nations. In the first instance the Treaty is founded upon 
Article 51 of the Charter which categorically recognizes the inherent right 
of individual or collective self-defense.2 In the Preamble to the Treaty 
the parties reaffirm their faith in the purposes and principles of the Char- 


3 Article 51: ‘‘ Nothing in the present Charter shall impair the inherent right of indi- 
vidual or collective self-defense if an armed attack occurs against a Member of the 
United Nations, until the Security Council has taken the measures necessary to maintain 
international peace and security. Measures taken by Members in the exercise of this 
right of self-defense shall be immediately reported to the Security Council and shall not 
in any way affect the authority and responsibility of the Security Council under the 
present Charter to take at any time such action as it deems necessary in order to main- 
tain or restore international peace and security.’’ 
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ter, and in Article 1 they accept once more their solemn Charter obligations 
to settle their disputes by peaceful means and to refrain from the use of 
force in any manner inconsistent with the purposes of the United Nations. 

More important still, in both Articles 5 and 7, the parties specifically 
recognize the primary responsibility of the Security Council for the main- 
tenance of peace and security. In concrete terms this means that no col- 
lective action will be taken under the Treaty unless the Security Council 
is unable to keep the peace; that all measures taken as a result of an armed 
attack shall be reported immediately to the Council; and that any such ac- 
tion must cease as soon as the Security Council is able to regain control of 
the situation. The Treaty thus operates inside the Charter but outside 
the veto. It does not replace United Nations peace machinery ; it functions 
only if and when that machinery breaks down. 

If, after these assurances, there should remain any doubts about the 
paramountecy of the United Nations, the framers of the Treaty intended 
to brush them aside by the sweeping language of Article 7. That article 
sets forth the basic principle that the Treaty does not affect ‘‘in any way 
the rights and obligations under the Charter of the Parties which are 
members of the United Nations... .’’ This is merely repeating in an- 
other way Article 103 of the Charter which makes clear that in the event 
of a conflict between a Member’s obligations under the Charter and its 
obligations under any other international agreement, the former shall pre- 
vail. We arrive at the conclusion that the provisions of the Charter will 
govern any activities undertaken under the Treaty wherever they may be 
applicable. 

During the hearings some uncertainty emerged as to whether the Treaty 
was designed to establish a full-scale regional organization operating un- 
der Articles 51-54 of the Charter, or a more limited collective defense ar- 
rangement. This uncertainty stemmed in part from the general assump- 
tion in Washington that the Atlantic Pact was to be closely patterned after 
the Rio Treaty; but it stemmed in part also from a difference in opinion 
which Secretary Acheson and Ambassador Austin expressed in their testi- 
mony before the Foreign Relations Committee. On April 27, Secretary 
Acheson pointed out, in effect, that the Treaty was not a regional arrange- 
ment but was based on Article 51. On the following day Ambassador 
Austin asserted that it was ‘‘not necessary to define the organization of the 
North Atlantic community as exclusively a regional arrangement, or as 
exclusively a group for collective self-defense, since activities under both 
Article 51 and Chapter VIII are comprehended in the Treaty.’’ * 

Since the activities and responsibilities of states members of a broad re- 
gional organization are more comprehensive than those of states in a simple 
collective defense arrangement under Article 51, the question is of more 


4 Hearings, Pt. I, pp. 22, 30, 94, 


THE NORTH ATLANTIC TREATY IN THE UNITED STATES SENATE 639 


than academic importance. Article 54 requires that regional organizations 
keep the Security Council fully informed of their activities for the mainte- 
nance of peace. Likewise, Article 53 provides that regional agencies may 
not take any enforcement action without the authorization of the Security 
Council. Opponents of the Treaty argued that such tight lines of responsi- 
bility to the Security Council might prove embarrassing and for that rea- 
son the framers of the Treaty conveniently forgot to refer to the regional 
articles of the Charter. This argument flows, in large measure, from a 
failure to understand the fundamental difference between Articles 51 and 
53 of the Charter. Article 51 has nothing to do with enforcement action; 
it deals exclusively with self-defense measures against an armed attack. 
This right of self-defense is an inherent right which belongs naturally to 
every state and which cannot be impaired by any provision of the Charter. 
It follows that the exercise of the right of self-defense does not require any 
prior authorization by the Security Council or by any other organ or 
agency. 

The framers of the Atlantic Pact omitted the detailed provisions of the 
Rio Treaty relating to the machinery and the procedures for the settle- 
ment of local disputes. Moreover, they omitted any direct reference to 
the regional articles (Chapter VIII) of the Charter. It is clear, there- 
fore, that the Treaty is intended primarily to establish a collective defense 
arrangement under Article 51.° However, as the report of the Foreign 
Relations Committee points out, it is not necessary to define the organiza- 
tion of the North Atlantic community as exclusively one or the other. It 
can be utilized as a regional arrangement, subject to the pertinent provi- 
sions of the Charter, if the members so desire. 

Finally, it should be emphasized that Pact members are not under any 
Charter obligation to report their defense plans to the Security Council. 
To be sure, Article 51 provides that measures taken in the exercise of the 
right of self-defense shall be so reported immediately. But the right of 
self-defense cannot be exercised before an armed attack has taken place. 
The obligation to report, therefore, extends only to the measures taken to 
repel an armed attack; members are not required to report on defense 
plans which they may formulate for the exercise of this right. If, on the 
other hand, ‘‘regional’’ activities for the maintenance of peace should be 
undertaken under Chapter VIII of the Charter, then, of course, reports 
would have to be made to the Security Council in accordance with the 
terms of Article 54. 

One final comment is in order about Article 51. Several Senators con- 
tended that it contains no specific language which would authorize the 
creation of a formal organization of states, in advance of an armed attack, 

5 Cf. Mr. Bevins’ remark in Parliament: ‘‘The Treaty is not a regional arrangement 


under Chapter VIII of the Charter.’’ See also the Report of the Committee on Foreign 
Affairs of the French National Assembly, No. 7849, pp. 21-24. 
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for defense purposes. Article 51 comes into play, they argued, only if and 
when an armed attack occurs. Such a restricted interpretation of Article 
51 would greatly limit the right of collective self-defense. As Senator 
Connally asked during his opening address to the Senate: ‘‘What would 
the exponents of this theory have us do—wait until Europe is overrun and 
eall a conference to determine the counter-measures that should be taken ?”’ 
Clearly collective self-defense would be an empty right if groups of states 
were unable to codrdinate their defense efforts or to declare in advance their 
determination to defend themselves against armed attack. Both the Brus- 
sels Pact and the Rio Treaty are persuasive arguments that Article 51 en- 
visages arrangements which provide in advance for future emergencies. 


III. Setr-HeELP aND Mutuau Arp 


If the Pact is to be effective either in deterring aggression or in repelling 
an armed attack, the signatory states must build up their capacity to de- 
fend themselves. This can be done in two ways: (1) by the efforts of in- 
dividual states to develop their own national defense; and (2) by mutual 
assistance which may take several forms, including the codrdination of the 
defense plans of the participating countries and the furnishing of military 
equipment and supplies by certain countries to their partners. This is 
the dual objective of the principle of ‘‘continuous and effective self-help 
and mutual aid’’ embodied in Article 3 of the Treaty.® 

Although the idea of self-help and mutual aid generated more heat and 
consumed more of the Senate’s time than any other single topic relating 
to the Treaty, it had received the stamp of Congressional approval prior 
to 1949. It was incorporated in Senate Resolution 239 as one of the eri- 
teria for any collective defense arrangement with which the United States 
might become associated. It was also inserted in the Foreign Assistance 
Act of 1948 to make clear that no nation could expect assistance unless it 
was prepared to do its utmost to help itself and its fair share to help others. 

It is apparent to those who study Article 3 that it contains a definite 
commitment on the part of the participating countries to contribute, indi- 
vidually and collectively, to the defense of the North Atlantic area. Did 
this mean that the United States would be under obligation to furnish arms 
to some, perhaps. all, of the signatories? More specifically, did it mean 
that individual Senators who voted for the Treaty should feel obligated to 
support the Military Assistance Program then being developed by the Ad- 
ministration? These questions plagued the Senate from the time the hear- 
ings began until the final vote was taken. Members of the Foreign Rela- 
tions Committee did their best to reassure Senators on both scores. The 


6 Article 3 reads: ‘‘In order more effectively to achieve the objectives of this Treaty, 
the Parties, separately and jointly, by means of continuous and effective self-help and 
mutual aid, will maintain and develop their individual and collective capacity to resist 
armed attack.’’ 
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Committee report, as well as the initial statements of Senators Connally 
and Vandenberg to the Senate, all stressed the argument that Article 3, 
while binding the signatories to the general principle of self-help and mu- 
tual aid, did not bind the United States to accept the proposed Military 
Assistance Program or any particular kind of implementation program. 
Consequently, a member of the Senate might cast his vote for the Pact and 
still find valid reasons for opposing the type of military assistance recom- 
mended by the Administration.’ 

For several reasons these arguments failed to reassure the entire Senate. 
In the first place, certain Senators probably did not want to be reassured. 
In the second place, a few strong supporters of the Treaty, like Senator 
Morse, argued that Article 3 would impose upon us an obligation to imple- 
ment the Treaty with whatever military assistance is necessary to build up 
an effective area defense against the Soviet Union. Finally, the Military 
Assistance Program came of age at exactly the right time to be injected 
into the debate on the Senate floor and thus confuse the issue. 

This latter point deserves further comment. At the outset the strategy 
of the Senate leadership was to consider the Treaty separately and dispose 
of it on its merits before turning to the more difficult Military Assistance 
Program. This decision seemed logical enough, inasmuch as the Military 
Assistance Program was conceived before the Treaty, was developed inde- 
pendently of it, and was not intended by the Administration as an imple- 
mentation of Article 3. That the two programs, although complementary, 
were separate and distinct, was emphasized by the State Department on 
July 11 in a letter to Senator Vandenberg. The Department pointed out 
that the Military Assistance Program covered certain countries not parties 
to the Treaty, and that the program would be necessary even if there were 
no Treaty. Moreover, it is obvious that the program, strictly speaking, 
could not possibly be an implementation of Article 3, since the Council 
and the Defense Committee, who are to make recommendations relating to 
implementation, were not organized until after the Pact went into force. 

All this sounds logical enough. But the fact remains that on April 5, 
one day after the signing of the Treaty, the State Department revealed 
that it had received official requests for military assistance from the five 
Brussels Powers and from Italy, Denmark and Norway. And despite the 


7 During the hearings Secretary Acheson stressed the concept of ‘‘ honest judgment.’’ 
‘‘The judgment of the executive branch of this Government,’’ he said, ‘‘is that the 
United States can and should provide military assistance to assist the other countries in 
the pact to maintain their collective security. The pact does not bind the Congress to 
reach that same conclusion, for it does not dictate the conclusion of honest judgment. 
It does preclude repudiation of the principle or of the obligation of making that honest 
judgment. Thus, if you ratify the pact, it cannot be said that there is no obligation 
to help. There is an obligation to help, but the extent, the manner, and the timing is 
up to the honest judgment of the parties.’’ Hearings, Pt. I, p. 13. 

8 Congressional Record, July 11, 1949, p. 9371. 
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fact that the Executive Branch refrained from formally submitting the 
Military Assistance Program to Congress until after the ratification of the 
Treaty, it was presented informally during the Treaty hearings. In the 
public mind the two programs became inextricably interrelated, and that 
confusion was reflected on the Senate floor. 

In spite of conflicting arguments, the obligations of the United States 
under Article 3 seem fairly clear. There is certainly no obligation on our 
part to furnish arms to any specific country for any particular purpose. 
No state may come to us and demand American arms assistance as a matter 
of right under the Treaty. On the other hand, there is an obligation upon 
us to help develop the collective capacity of the North Atlantic community 
to resist armed attack. Our commitment is to the North Atlantic states 
jointly and not to each nation separately. It is highly important that this 
fundamental distinction be kept in mind, for only if it is, can a properly 
integrated defense system be established. Each nation must persuade the 
other members of the Pact that its request for arms is justifiable, not only 
in terms of its own efforts and needs, but in terms of the common strategic 
plan. 

While the Treaty thus binds us to a collective effort to work out a joint 
defense system, there is no specific obligation with respect to the timing, 
nature and extent of assistance to be given by any party. In the light of 
the recommendations of the Defense Committee set up under Article 9, each 
state will determine for itself what it should contribute in the way of man- 
power, materials and equipment to achieve the common goal. There may, 
of course, be honest differences of opinion. So far as the United States is 
concerned, the type and amount of aid given, when it is to be extended, and 
the conditions under which it is to be granted, are all matters which, in the 
final analysis, are reserved to the Congress. 

During the Treaty negotiations the Executive Branch exercised great 
care not to make any commitments to furnish aid to any of the parties. It 
is only natural, however, that the countries of Western Europe who are 
anxious to build up their defense potential, should be inclined to stress the 
mutual aid aspect of the Treaty more than the United States would do. 
Whether they have a right to it or not, the fact remains that they expect 
military aid from the United States. The report of the Foreign Affairs 
Committee of the French National Assembly, for example, points out that 
such aid is one of the ‘‘éléments indispensables’’ for the effectiveness of 
the Treaty and the common defense of Western Europe. 

From what has been said above, the argument advanced by certain Sen- 
ators that Article 3 imposes upon the United States an obligation to sup- 
ply arms in increasing amounts to all the signatories over a 20-year period 
is clearly an exaggeration. The defense of the North Atlantic community 
might best be served by arming certain Pact members and not arming 
others. That will have to be determined by the Defense Committee, the 


i 
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Council, and the Congress after a careful study of the entire matter. Nor 
is there any solid basis for the contention that the Treaty will commit us 
to a continuous and increasing charge upon the Treasury for the next 20 
years, even though we are committed to the Treaty itself for that period 
of time. The volume and type of aid extended will depend largely upon 
world conditions, the defense needs of the signatories and our own ability 
to extend that aid. Secretary of Defense Johnson, testifying before the 
Foreign Relations Committee, estimated the program might run for four 
or five years probably in decreasing amounts. If the Treaty increases se- 
curity in the world, as its proponents hope, it should ultimately result in 
substantial savings for the United States both with respect to our foreign 
commitments and our own military establishment. 

It is also far fetched to argue that the United States is under obligation 
to assist the signatories to develop the defense capacity of their overseas 
possessions. The Treaty is designed to maintain the peace and security 
of the North Atlantic area. None of the signatories has ever suggested 
that Article 3 should apply to any other region of the world. It is true, 
of course, that events outside the area, such as colonial uprisings, may have 
a serious impact upon the Treaty. It is true, too, that assistance granted 
to any colonial Power might enable it to send arms and men to its colonial 
territories which it might not otherwise be able to send. In this connection, 
safeguards against the diversion of military supplies will no doubt be pro- 
vided in connection with the Military Assistance Program. Meanwhile the 
record is clear; there is absolutely no obligation whatsoever upon the 
United States to help the parties to the Treaty build up military establish- 
ments in their overseas territories. 

While two reservations and one ‘‘declaration’’ designed to clarify Arti- 
cle 3 were introduced, the Senate was not disposed to weaken it or to water 
down its terms. The declaration, which served to replace the reservations, 
was put forth by three persistent critics of Article 3, Senators Wherry of 
Nebraska, Taft of Ohio, and Watkins of Utah. It read as follows: 


The United States of America ratifies this treaty with the under- 
standing that Article 3 commits none of the parties thereto, morally 
or legally, to furnish or supply arms, armaments, military, naval or 
air equipment or military, naval, or air supplies to any other party 
or parties to this treaty. 


Senator Wherry explained that the declaration was neither a formal 
reservation nor an amendment. Rather, it was a ‘‘type of reservation to 
the resolution of ratification that does not require re-negotiation of the 
Treaty.’’® It is clear, however, that such a declaration, touching the very 
vitals of the Treaty, would require the expressed consent of the other sig- 
natories. Whether approved as a reservation, an understanding or a 


® Congressional Record, July 21, 1949, p. 10078. 
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declaration, it would have to be communicated to them and, unless it 
met with unanimous acceptance, renegotiation of the Treaty would be 
necessary. 

Moreover, the adoption of such a declaration would have had serious 
repercussions abroad. It would have cast grave doubts upon the deter- 
mination of the United States to put the Treaty into effective operation. 
It would have constituted an open invitation to other signatories to spell 
out in their own way the various general obligations contained in the 
Treaty. It would have left the impression abroad that the Congress was 
ruling out one important field of mutual aid in which the United States 
could effectively contribute to the ‘‘collective capacity to resist armed at- 
tack’’ within the meaning of Article 3. As Senator George of Georgia 
remarked, it would have amounted to a ‘‘moral repudiation’’ of the Pact. 

For these reasons the Senate rejected the Wherry-Taft-Watkins declara- 
tion by a vote of 74-21. Had Senate leaders been willing to accept the 
declaration, and weaken Article 3, there is little doubt that several addi- 
tional votes would have been gained for the Treaty. 

A few final comments should be made about the kinds of joint action 
which Article 3 contemplates, apart from the military assistance program, 
to develop the capacity of the member states to resist armed attack. The 
possibilities are enormous. One may cite by way of example joint plan- 
ning for the defense of the North Atlantic area, planning for the codrdi- 
nated use of the armed forces of the Pact members, the joint use of fa- 
cilities, and codrdinated arrangements for production and supply. 

The Brussels Treaty Powers have already taken long strides in the di- 
rection of self-help and mutual aid. Their military defense organization 
is working out a common, integrated defense policy, coordinating the re- 
sources and the defensive strategies of the five states. Subsidiary steps 
are being taken to standardize military equipment, to codrdinate produc- 
tion facilities and to transfer available supplies and equipment among 
themselves in support of the joint defense effort. These activities will be 
properly meshed into the defense machinery created under the Atlantic 
Pact. 

In their efforts to build up their military establishments the members 
of the Pact will have to exercise great care not to collide with the basic 
objectives of the European recovery program. The two programs are 
not incompatible; on the one hand economic strength is obviously the 
first essential of a strong state, and on the other hand increased security 
in Europe should do much to increase production. The signatory states 
seem to have agreed on a satisfactory formula. Any increase in the pro- 
duction of military equipment must be undertaken in such a way as not 
to interfere with production for civilian purposes. If competition should 
develop between the two programs for materials and manpower, then eco- 
nomic recovery will be given first priority. 


THE NORTH ATLANTIC TREATY IN THE UNITED STATES SENATE 645 


It will be seen that Article 3 is by no means a one-way street. While 
the United States will probably contribute more arms to the common cause 
than any other country, we stand to gain much from the principle of self- 
help and mutual aid; the greater the teamwork the more effective will be 
the results with the least cost to each nation. The implementation of this 
principle, as the Committee report points out, will not only help deter ag- 
gression but will go far, in the event our attempts for world peace fail, to 
assure the defense of our country and the collective strength we need for 
ultimate victory. 


IV. ACTION IN THE EVENT OF AN ARMED ATTACK 


The Senate considered Article 5 the most important article of the Treaty. 
It required long and delicate negotiations which were made particularly 
difficult because of the publicity which attended the formulation of the 
Treaty. The article lays down the principle that an attack on one or more 
members will be considered as an attack on all. This applies only if the 
attack occurs in the North Atlantic area and not in the event of attack on 
members outside that area. The debates on the floor of the Senate left lit- 
tle doubt that any major attack in the Treaty area would see the United 
States a party to the ensuing conflict. 

The principle that an armed attack against one constitutes an attack 
against all the other member states is to be found in several international 
instruments formulated before the North Atlantic Treaty was concluded: 
notably in Declaration XV of the Meeting of the Ministers of Foreign Af- 
fairs at Havana in 1940, the Act of Chapultepec, Article 3 of the Rio Treaty, 
and the Charter of American States signed at Bogota in 1948. Conse- 
quently, the basic principle of Article 5 of the Treaty was familiar to the 
Senate, which had been called upon to approve two of these agreements. 
The Senate and the Committee on Foreign Relations were substantially the 
same in both the 80th and 81st Congresses. It is also not without signifi- 
cance that Senator Connally played an important part in the formulation 
of the Act of Chapultepec and that both he and Senator Vandenberg made 
outstanding contributions to the Rio Pact. 

But what is an armed attack? Does any violence perpetrated upon any 
member or upon any of its nationals constitute an armed attack under the 
Treaty? Since the principal objective of the Treaty is to safeguard the 
security of the North Atlantic area, only such armed attacks as threaten 
that security are contemplated. This rules out violence of irresponsible 
groups and refers, as Article 51 of the Charter clearly contemplates, to 
an armed attack of one state against another. Purely internal disturb- 
ances and revolutions are not included, although aid given to revolutions 
by outside Powers can conceivably be considered an armed attack. There 
is therefore something of a gap between legality and reality in this Treaty, 
somewhat comparable to the gap which resulted from the use of the legal 
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term ‘‘war’’ in the League of Nations Covenant rather than the more ap- 
plicable words ‘‘aggression’’ or ‘‘use of force.’’ In the failure to make 
adequate provision against indirect aggression one encounters what may 
prove to be a serious weakness of the Treaty. Aggression since the end of 
fighting in World War IT has rarely taken the form of an armed attack. 
Once an armed attack has occurred, what kind of action is required? 
Presumably the parties attacked will resist with all their power under 
their inherent right of self-defense. Each of the other parties not the 
subject of immediate attack, also relying upon its inherent right of self- 
defense, will individually and in concert with the others take ‘‘such ac- 
tion as it deems necessary, including the use of armed force, to restore 
and maintain the security of the North Atlantic area.’’ This seems to 
imply consultation among the member states before they determine upon 
the assistance they will furnish, but by no means rules out immediate 
action, within constitutional limits, individually or in execution of previ- 
ously agreed plans. Each state determines what action it is to take in 
any given instance. The clause ‘‘such action as it deems necessary’’ was 
originally included in the Treaty as the result of executive-legislative con- 
sultation and it is significant that the Committee report on this point says: 


These words were included in article 5 to make absolutely clear that 
each party remains free to exercise its honest judgment in deciding 
upon the measures it will take to help restore and maintain the se- 
curity of the North Atlantic area. 


Obviously every aggression does not mean that a state must go to war. 
There is nothing automatic about the article except that each Power is re- 
quired to exercise honest judgment as to the action it should take in a given 
ease. The scope of action open to the parties is limitless and ranges from 
diplomatic pressure to warlike measures. The joint defense arrangements 
established under the Treaty, as well as the military resources of each sig- 
natory, will condition the contribution each might make to the common 
defense effort. For example, in case of an attack on a signatory, it is con- 
ceivable that certain countries might make their contributions in the form 
of bases, others in troops, and still others in planes, and all thus meet their 
obligations under Article 5. 

Views differed in the Senate on the meaning of Article 5 and the commit- 
ments which the United States undertakes therein. Naturally much will 
depend upon the conditions surrounding an attack as to how the article 
would be applied. Many of the views expressed differed in their basic as- 
sumptions. Senators noted the possibility of conflicts among the signatory 
Powers themselves. If one Pact member should attack another in the fu- 
ture, the United States might be obligated to oppose the aggressor which 
would be using equipment we had supplied her. However, Senator Con- 
nally, speaking for the Committee, pointed out that the extent to which a 
state meets its obligations under Article 5 will ‘‘be determined by each 
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state in the light of existing cireumstances.’’ Senator Vandenberg, speak- 
ing of the commitments under Article 5, said: 


[Article 5] commits us . . . to take forthwith, individually and in 
concert with the other parties, ‘‘such action as we deem necessary, in- 
cluding the use of armed force, to restore and maintain the security 
of the North Atlantic area.’’ A commitment to take notice and to do 
something about it is automatic. A commitment to war is not. In- 
deed, the textual phrase ‘‘including the use of armed force’’ obviously 
indicates that there are many other alternatives. . . .?° 


The limitation upon the latitude of action under Article 9 makes this 
elear. That article provides for an Advisory Council, a Defense Committee 
and such subsidiary bodies as are necessary to implement the Treaty. The 
powers of the Council are to be purely advisory with respect to govern- 
mental action and the Defense Committee will concern itself primarily, with 
plans and recommendations for developing the individual and collective 
capacity of the parties to resist attack, and for the exercise of the inherent 
right of self-defense. But the responsibility for making final decisions and 
taking final action rests in the individual governments and not in the 
common defense organization. 

As we have noted above, whatever action the signatories take as a result 
of an armed attack must be reported immediately to the Security Council, 
and must cease when the Council has taken measures to restore and main- 
tain peace and security. Article 5 operates only when the United Nations 
is unable to control an act of aggression in the Treaty area, and must cease 
when the United Nations brings the situation into control. 

The interpretations of this article by other countries have brought out 
two points in particular which deserve mention here. The first is that aid 
under the Pact will be forthcoming only upon the request of the party at- 
tacked. The British commentary (Cmd. 7692) reads as follows: ‘‘In order 
to obtain the assistance of the other parties, the party attacked must be 
able to convince them that the attack is of such a nature that its independ- 
ence and integrity are threatened.’’ This interpretation did not occupy 
Senate attention. It seems to imply that parties to the Treaty which have 
not been attacked may not invoke Article 5. Normally such a request 
would come from an attacked state. The interpretation further ignores the 
possiblity that a government might be so disorganized by a quick attack 
or coup d’état that it would be unable to make the necessary official request. 

The second point has to do with the desire on the part of certain signa- 
tories for an even stronger and more automatic alliance and defense ar- 
rangement than that provided by the Treaty. The proponents of this point 
of view observe that Article 5 will gain in importance as Article 9 succeeds 
in producing a strong military organization under one command. They 
likewise point out that Article 4 of the Brussels Pact is much stronger than 


10 Congressional Record, July 6, 1949, p. 9068. 
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Article 5 of the North Atlantic Treaty. The former provides that, in case 
of an armed attack, ‘‘the other High Contracting Parties will, in accord- 
ance with the provisions of Article 51 of the Charter of the United Nations, 
afford the party so attacked all the military and other aid and assistance 
in their power.’’ However, it was just this automatic commitment to go 
to war that the United States was unwilling to accept in the negotiations 
and which the Committee on Foreign Relations pointed out had not been 
entered into. The Treaty is not an old-fashioned military alliance, but ac- 
ceding to the above point of view would have gone a long way to make it so. 

The Senate was not disposed to weaken the terms of Article 5 by limiting 
reservations. The Watkins reservation offered on July 5 construed Article 
5 to mean that the United States would restore and maintain the security 
of the North Atlantic area and use its military forces for that purpose in 
a specific case only if the Congress by joint resolution so provided. More- 
over, in case of an armed attack on a signatory, the United States would be 
free to undertake any action it wished. The reservation would have left 
the Congress completely free to act or not to act as it might determine. In 
the opinion of the Senate leaders this amendment would have greatly weak- 
ened the deterrent effect of the Treaty. It would have nullified the moral 
and legal obligation of Article 5, as far as the United States is concerned, 
to take such action as it deemed necessary to restore and maintain the se- 
curity of the North Atlantic area. The reservation was overwhelmingly 
defeated.** 

During the negotiations some newsmen and commentators contended that 
Senators Connally and Vandenberg had seriously weakened the Pact by 
their insistence upon the inclusion of the phrase ‘‘as it deems necessary’’ in 
Article 5. But the fear that the Senate was about to destroy the effective- 
ness of the instrument gradually disappeared. The amending language 
was acceptable to all the participating countries, and as the debates pro- 
gressed the Senate stressed more and more the new obligations the United 
States was assuming. These obligations were discussed at some length in 


11 The Watkins reservation reads as follows: 
‘*The United States understands and construes Article 5 of the Treaty as follows: 


‘That the United States assumes no obligation to restore and maintain the se- 
curity of the North Atlantic area or to assist any other party or parties in said area, 
by armed force, or to employ the military, air, or naval forces of the United States 
under article 5 or any article of the treaty, for any purpose, unless in any particular 
case the Congress, which under the Constitution, has the sole power to declare war 
or authorize the employment of the military, air, or naval forces of the United 
States, shall by act or joint resolution so provide. 

‘‘The United States further understands and construes article 5 to the effect that 
in any particular case or event of armed attack on any other party or parties to the 
treaty, the Congress of the United States is not expressly, impliedly, or morally 
obligated or committed to declare war or authorize the employment of the military, 
air, or naval forces of the United States against the nation or nations making said 
attack, or to assist with its armed forces the nation or nations attacked, but shall 
have complete freedom in considering the circumstances of each case to act or refuse 
to act as the Congress in its discretion shall determine.’’ 
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the Committee report. By the time the vote was taken any fear that the 
United States might equivocate on her obligations had largely disappeared. 


V. CONSTITUTIONAL PROCESSES 


Such commitments as those provided for in Article 5 naturally raise im- 
portant constitutional questions both for the United States and the other 
Pact members. Most of these center about Article 11, the terms of which 
specify that the Pact shall be ratified and carried out according to the re- 
spective constitutional processes of the parties. This safeguard re-echoes 
the advice of Senate Resolution 239 that the President pursue its objectives 
by ‘‘constitutional process.’’ The words were at first inserted in the pre- 
amble of the Treaty, but at the suggestion of the Committee they were 
shifted to Article 11 to make perfectly clear that its terms should be ap- 
plicable to the entire Treaty. 

As far as the Committee on Foreign Relations is concerned, its considera- 
tion of this article dealt almost exclusively with American constitutional 
practices. By emphasizing the requirement that the Treaty be carried out 
according to the constitutional processes the Committee intended to ensure 
that the Executive Branch of the Government should come back to the Con- 
gress when decisions were required in which the Congress has a constitu- 
tional responsibility. 

It is by no means novel to require that a treaty be ratified by constitu- 
tional process, and provisions to that effect are to be found in Article 110 
of the United Nations Charter and Article 23 of the Rio Pact. It is, how- 
ever, less usual to include a specific injunction in a multilateral agreement 
that each of the parties must carry out its terms according to its respective 
constitutional processes. As a rule the question whether or not a treaty is 
carried out by a country according to its constitutional processes is for that 
country alone to determine. While there is no indication that the signatory 
Powers intended to change this rule of international law, nevertheless the 
question still remains whether Article 11 confers a right upon one signatory 
to inquire into or pass upon whether or not another state has carried out 
the Treaty according to its constitutional processes. The clause aims to 
protect the institutions of constitutional governments and to guarantee the 
fullest possible participation of the people of the member countries in the 
carrying out of the Pact. And, according to Committee reasoning, while 
the provision preserves the democratic processes, it in no way impairs 
speedy action when necessary. 

Two major questions figured persistently in the Senate deliberations. 
Does the principle that an attack against one is an attack against all obli- 
gate the United States to react in the same way with respect to an attack 
upon one of the member states as it would if our own territory were at- 
tacked? In the event of an attack, does the Treaty bestow upon the Presi- 
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dent any additional power to take action, without Congressional approval, 
which he did not previously possess? 

The Treaty does not transfer to the President the Congressional power 
to make war. Obviously, as Senator Vandenberg said, if the only action 
adequate is war, then the Treaty means war. There is, however, a wide 
area of discretion short of war in which the President may act, but he can 
only act within his constitutional authority, which is neither increased nor 
diminished by the Pact. Obviously, if a major attack upon the United 
States should occur, the President would have both the power and the duty 
under the Constitution to meet the emergency even prior to the declaration 
of war which Congress would inevitably vote under such circumstances. If 
a member other than the United States is attacked, the only obligation the 
Treaty imposes upon the United States is that of using its judgment as to 
what action ‘‘it deems necessary’’ to take to restore and maintain the se- 
curity of the North Atlantic area. In short, the Treaty is no automatic 
commitment to war; it neither confers nor takes away any constitutional 
power of the President or the Congress. Both the Committee on Foreign 
Relations, in its report, and the Senate refrained from attempting to define 
the Presidential powers and those of Congress in such a case. It is a well- 
known fact that if the President wished to place the country in a position 
where war is inescapable he could do so; but under the Treaty the taking 
of the decision on war and peace remains unaffected. Congress alone can 
declare war, and the Treaty does not obligate it to do so in any specific in- 
stance, or under any specific conditions, or against any specified country. 

In the last analysis, if an armed attack takes place, each party is commit- 
ted to the full extent of its resources to take such action as the Treaty speci- 
fies. However, this does not mean that the President as Commander-in- 
Chief of the armed forces must use American troops abroad. Situations 
might differ. There is no commitment requiring the President to take any 
automatic action. What he does will depend upon circumstances. Obvi- 
ously the action he would take if London or Paris were attacked would dif- 
fer from the action he would be required to take in the event of an attack 
upon New York because the attack on New York would demand immediate 
military measures on the part of the President, including the use of mili- 
tary forces, to protect and defend the homeland of the United States; but 
an attack on London and Paris would require only the exercise of the judg- 
ment already referred to. 

The President, of course, has great latitude in the use of our military 
forces. Between 1802 and 1949 he despatched armed forces abroad in 141 
different instances without a declaration of war. In the light of these ex- 
periences—such as the suppression of piracy in Tripoli in 1805, our inter- 
vention in Japan in 1864, and our operations against Villa in 1916—it is 
possible that the President already possesses adequate authority to meet 
certain emergencies which might arise under the Pact. It is submitted, 
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however, that any such examples which can be produced fall far short of 
the authority the President would need to meet our obligations in the 
event of an all-out attack of the type contemplated in the Treaty. 

The Treaty specifies that it shall come into force when the ratifications 
of the five Brussels Powers, along with those of Canada and the United 
States, have been deposited with the United States. With the deposit of 
the French ratification on August 24, 1949, this condition had been met 
and the Treaty took effect as of that day.’* 

One of the most interesting aspects of ratification had to do with the dif- 
ferent constitutional processes which were involved. In view of our own 
constitutional procedures it is interesting to note that the legislative bodies 
of Iceland, Norway and Denmark gave prior approval before their repre- 
sentatives signed the Pact. Also the principal debate in the Canadian 
Parliament took place on the resolution which authorized Canadian repre- 
sentatives to participate in the Washington conference relating to the 
Treaty. 


12 The Treaty was proclaimed in effect at 12:30 D.S.T., Aug. 24, 1949. For text, see 
Supplement to this JOURNAL, p. 159. 

The following table is based on information supplied by the State Department and 
was prepared by the Legislative Reference Service of the Library of Congress. 
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June 7 
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VI. CONSULTATION UNDER THE Pact 


In addition to the collective action against armed attack, the Treaty 
places a further obligation upon the parties in Article 4 to consult when- 
ever one of them concludes that the territorial integrity, political inde- 
pendence or security of any of them is threatened by any development 
anywhere in the world. Two points should be noted about Article 4: (1) 
While the language is not entirely clear, it was apparently not intended by 
the framers of the Treaty, as in the case of Article 5, that the provisions 
relating to consultation should be limited to the North Atlantic area; and 
(2) there is no obligation upon the parties to take any action as a result 
of consultation. 

It was the testimony of Mr. John Foster Dulles (then a member of our 
delegation to the General Assembly), on the sixth day of hearings, that 
elicited the first detailed scrutiny by the Committee of the scope of Arti- 
ele 4. Senator Dulles raised a danger signal at this point lest Article 4 
be implemented in such a way as to replace the United Nations machinery 
or impair its usefulness by encouraging exclusive consultations by this 
particular ‘‘bloc’’ of nations. The Committee at once underlined the fact 
that the consultation procedure should not be lightly undertaken and was 
not intended by the drafters to impair the efficacy of the United Nations, 
and that in practice it would not do so. The Committee, in its report, 
added the important limitation that ‘‘consultation under Article 4 should 
not be sought unless the United Nations for some reason is prevented from 
dealing with the situation giving rise to consultation.’’ 

While the Committee and the Senate debates fully recorded the need for 
Article 4, for example, to deal with a situation where internal disorder was 
being aided and abetted by an outside Power, the Senate interpretation has 
other qualifications. The Committee members stressed that the element of 
‘‘threat’’ had to be present before a request for consultation would be justi- 
fied. Further, and this may be said to be the second important limitation 
attached to Article 4 by the Senate, the cause for consultation, even though 
arising anywhere in the world, would need to include not only a ‘‘threat”’ 
but would have to involve ‘‘obligations under the treaty,’’ which relate 
primarily to the security of the North Atlantic area. Under this inter- 
pretation a situation in the Far East would not justify consultation unless 
it involved the security of the North Atlantic area. 

In these two ways the Senate placed a more restrictive interpretation 
on Article 4 than did the other signatories. One aspect that did not figure 
prominently in the Senate’s consideration was expressed by the Canadian 
Secretary of State for External Affairs who said that Article 4 ‘‘does not 
mean that they [the signatories] propose to interfere in each other’s in- 
ternal affairs or hinder the healthy political growth of any member of the 
group.’’ It does not yet appear that the qualifications found in the Sen- 
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ate deliberations—including the reiteration of the view that there is no 
obligation to take action, or collective enforcement action such as defined 
in Articles 41 and 42 of the Charter, following consultation—have detracted 
from the reassurance which the presence of this article gives to the other 
signatories. Considering our own far-flung security points, it is of course 
conceivable that Article 4 would mean as much to us as it may to other 
signatories. 

It was partly because of Article 4 that questions were forthcoming con- 
cerning our attitude toward colonial policies and the overseas territories 
of the Pact members. Senator Malone, devoting most of his major speech 
to colonial matters, began: ‘‘The North Atlantic Pact simply, and without 
question, guarantees the integrity of the colonial systems throughout Asia 
and Africa.’’ The Committee, however, had been categorical from the out- 
set in its declaration that the Treaty in no way implied support, approval, 
or disapproval of the colonial policies of other signatories. Whether our 
Government will support any such policies in the future will depend upon 
our evaluation of them at the time and not upon any obligations found in 
the Treaty. 


VII. THe DEVELOPMENT OF PEACEFUL AND FRIENDLY RELATIONS 


Article 2, being of a broad character wherein the parties undertake to 
strengthen their free institutions, promote conditions of stability and well- 
being, and encourage economic collaboration, could be expected to raise 
some searching questions. Official witnesses and commentary, however, 
seemed to minimize its importance and did not linger on it long. Secre- 
tary Acheson told the Committee that Article 2 was the ‘‘ethical essence”’ 
of the Treaty and that it ‘‘does not impose any obligations upon the con- 
tracting parties.’’ Ambassador Austin indicated that the Pact members 
here again gave recognition to the United Nations on the assumption that 
the objectives contemplated could be attained through United Nations 
agencies.** Continuing in this tenor, the Committee report called Article 
2 ‘‘a reaffirmation of faith’’ which did not contemplate joint action or new 
machinery. 

Senators Donnell and Watkins saw in this lack of specifications, however, 
dangers of extensive commitments on the part of the United States. Sen- 
ator Donnell, referring to Missouri vs. Holland (252 U.S. 416) and Geofroy 
vs. Riggs (133 U. S. 266), contended that Article 2, linked with the ‘‘sub- 
sidiary bodies’’ mentioned in Article 9, raises the specter of a vast general 
welfare clause which has been created by the Treaty, and also opens up 
for Federal Government action many fields which hitherto had been con- 
sidered to be special areas for State action. Nevertheless, in countering 
infrequent views like these, the Senate seemed to concur with Senator 


13 Hearings, Pt. I, pp. 10, 89. 


; 
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Vandenberg who declared: ‘‘It is a broad assertion like the preamble, of 
an ideology. . . . It is not by any stretch of the imagination a mandate.’’ ** 

If Article 2 is to serve any purpose, it must contain obligations for the 
United States and the other signatories. Clearly, we are obligated to move 
in the general direction of the broad objectives contained therein. But the 
obligation is a very general one and would no doubt be met by measures 
which we would enact in the normal course of events. Certainly we are 
under no obligation to take any legislative action whatever with respect to 
civil rights, the reduction of tariffs, fair employment practices, or other mat- 
ters which might be interpreted to fall within the scope of the language of 
Article 2. Even though such obligations might be argued from the text 
of the Treaty, they certainly were not contemplated by the negotiators. 

Article 2 no doubt received more attention abroad than with us in con- 
nection with the Treaty. The Canadian Secretary of State for External 
Affairs stated : ‘‘ Positive and constructive consequences will, we hope, flow 
from Article 2 of the Treaty.’’ The Dutch drew attention to the fact that 
the Brussels Treaty spells out the purport of Article 2 in three separate 
articles, but that this should not be taken to mean that the North Atlantic 
Treaty lays less stress upon other than military collaboration. Whether 
there would need to be a number of agencies established to carry out col- 
laboration in the cultural and social field is left as a question. Article 2, 
which does make explicit reference to public understanding, prompted the 
French committee in its report, as it did several United States Senators, to 
point up the ideological war against free institutions and to emphasize the 
non-military aspects of the Treaty. 

In connection with the non-military aspects of the Treaty, one may cite 
the interesting contribution of Senate Resolution 121, offered by Senators’ 
Smith and Wiley and 14 other Senators as a spiritual interpretation of the 
‘‘common heritage’’ mentioned in the Preamble to the Treaty.** There 
was no desire on the part of the sponsors to press for this resolution as a 
reservation which would require express approval of the signatory nations. 
By formal action, the Committee voted to incorporate the meaning of the 
resolution as the final paragraph of its report: 


In tendering this unanimous report on the North Atlantic Treaty, we 
do so in furtherance of our Nation’s most precious heritage—shared in 
common with the other signatories—continuing faith in our depend- 
ence upon Almighty God and His guidance in the affairs of men and 
nations. 


Senator Vandenberg closed his speech with this quotation which also drew 
favorable comment from other Senators. Senator Thomas of Utah de- 


14 Congressional Record, July 6, 1949, p. 9071; see also ibid., July 7, 8, 13 and 18. 
15 See Congressional Record, May 27, 1949, pp. 7079-81; also ibid., July 6, 1949, p. 
9076; July 14, 1949, p. 9639. 
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clared: ‘‘I do not know of any report coming from a committee, represent- 
ing the committee’s ideas, which has ended as the report on the pending 
treaty ended.”’ 


VIII. MemBeErRSHIP IN THE Pact 


In view of the far-reaching obligations we assume under the Pact to- 
ward each signatory, the question of membership is of the utmost impor- 
tance to the United States. In this connection the Senate gave particular 
attention to two problems: (1) the inclusion of some states and the exclu- 
sion of others; and (2) the possible admission of new members. During 
the latter phases of the negotiations apprehension was voiced in the United 
States that the expansion of the geographic scope of the Pact by the in- 
elusion of Iceland, Norway, Denmark, Portugal, and Italy might change 
the fundamental character of the Treaty as originally conceived. This 
concern was not entirely in accord with the facts. It is true that a re- 
stricted group of states—the United States, Canada, and the Brussels 
Treaty Powers—participated in the exploratory conversations which pro- 
duced the agreement that there should be a Treaty. It is true, too, that 
representatives of these seven states did most of the drafting. Neverthe- 
less, it was contemplated even before the Treaty was agreed upon that 
other nations should be invited to participate in whatever North Atlantic 
security arrangements might be made. Actually, when one looks at the 
map and the objectives of the Pact, the advantages to be derived from the 
inclusion of Iceland, Italy, Denmark, Portugal and Norway would seem 
to outweigh the disadvantages. In spite of the fact that Italy is normally 
classified as a ‘‘Mediterranean’’ country, these five states do much to round 
out the North Atlantic area. Taken as a group they should add consider- 
ably to the collective capacity of the member states to defend themselves 
against an armed attack. Moreover, the propaganda and morale factors 
are important considerations. Not only is there a certain reassurance in 
numbers in such an enterprise, but there is a very real propaganda value 
in having 12 states instead of seven underwrite the venture. 

There are three criteria for the admission of new members set out in 
Article 10. First of all, a candidate must be a European state. While the 
United States and Canada are original American members, no provision 
was made for the accession of the other American Republics, since they are 
already signatories of the Rio Pact. In the second place, the candidate 
must be in a position to further the principles of the Treaty and to con- 
tribute to the security of the North Atlantic area. Finally, it must be 
invited by unanimous agreement of the parties. This means that every 
member of the Pact has a veto upon the accession of new members. On 
the surface such an arrangement may seem objectionable, inasmuch as a 
small state like Luxembourg or Denmark will be in a position to block the 
entry of a country which all the other signatories are anxious to bring into 
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the Pact. It is doubtful, however, that anything short of a unanimity re- 
quirement would meet the present situation and allay the fears of certain 
of the signatories that Spain and Germany might ultimately be brought 
into the Pact over the objections of one or more members. 

While there is no intention at present to expand the membership of the 
Pact, several states might qualify, including Sweden, Spain, Greece, and 
Turkey. Since the admission of any or all of these countries might radi- 
eally alter the nature of our obligations, members of the Senate were par- 
ticularly interested in determining whether the policy of the United States 
with respect to membership would be formulated by the Executive Branch 
or whether the Congress would have a share in the decision. On April 27, 
1949, Secretary Acheson allayed Senate concern by the following comment 
on Article 10: 


The President of the United States [says] that in his judgment the ac- 
cession of new members to this Treaty creates in regard to each mem- 
ber coming in in effect a new treaty between the United States and that 
nation, and therefore the President would consider it necessary to ask 
for the advice and consent of the Senate before himself agreeing to the 
admission of a new member.*® 


_ So far as the writers are aware there is no precedent for the idea that the 
admission of a new member to the Pact would in effect create a new treaty. 
Normally, as in the case of the United Nations Charter, the Executive 


Branch alone determines the position of the United States with respect to 
the accession of new members. The decision of President Truman means 
that any new accession to the Pact would be submitted to the Senate for its 
approval and that presumably, as in the case of a treaty, the Senate would 
be free to give its advice and consent subject to any reservation it might 
wish to attach. This is, of course, a purely domestic arrangement and the- 
oretically, at least, could be ignored by future Presidents. 

In contrast to this concern over the possible extension of our commit- 
ments, considerable interest was shown during the Senate debate in the 
admission of Sweden, Greece, Spain and Turkey, and eventually Germany 
and Austria. This was particularly true of Spain. A number of Sen- 
ators complained that the exclusion of Spain seemed illogical in view of 
the inclusion of Portugal which likewise possesses an authoritarian form 
of government. 

This argument has both its strong and weak points. While the Portu- 
guese Government is authoritarian in form, it has never followed policies 
antagonistic to other democratic countries. On the other hand, it is clear 


16 Hearings, Pt. I, p. 26. The French committee noted in detail this point of view 
and accordingly recommended the insertion of the following language in the French law 
authorizing ratification: ‘‘L’accord prévu a l’article 10 du Traité, en vue d’inviter un 
Etat non Partie a ce Traité ad y accéder, ne pourra étre donné par le Président de la 
République s’il n’y est autorisé par une loi.’’ 
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that Spain could make a sizable contribution to the security of the North 
Atlantic area both because of her military strength and her strategic loca- 
tion. In view of the attitude of certain signatory Powers toward the 
Franco régime, however, it is apparent that the close and whole-hearted co- 
operation required to make the Pact completely effective would be impaired 
by the admission of Spain at the present time. Whether she will be invited 
later will depend upon the unanimous decision of the Pact members. 

The absence of Germany from the Pact was also a subject of considerable 
discussion. Senator George’s concern on this point in his interrogation of 
Ambassador Harriman during the hearings is typical. Said the Senator: 


There is no desire anywhere, so far as I know, to rebuild Germany’s 
military power, but. . . . How are you going to get Germany economi- 
cally healthy unless she also has a sense of security? If you are leav- 
ing her out of this picture, where does she look for any security which 
will rebuild her economic strength ? 17 


The fact is that extensive consideration was not given by the negotiators to 
the inclusion of Western Germany because of the many imponderables in 
the current situation in that country. There can be little question that 
German membership would create an anomalous situation. France, 
Britain, and the United States are closely associated in bonds of utmost 
good faith which pledge them to mutual defense against aggression. It 
would be difficult to admit into such company Germany which they are 


occupying as a result of the latter’s aggression. Clearly Germany must 
some day prove she can meet the obligations of membership if she is to be 
admitted. Moreover, it should not be forgotten that if Western Germany 
were to become a member, Eastern Germany, as long as it remains under 
Soviet occupation, would still be outside the umbrella of the Pact. Presum- 
ably some day Germany will be united, but in the present state of division 
German membership could only cause confusion and dissension among the 
present members. To cap these considerations is the fact that there is no 
treaty of peace between Germany and the occupying Powers, nor do the 
prospects of an immediate one seem particularly bright. 

One final problem with respect to membership should be raised. Since 
the Pact is based upon the right of self-defense as expressed in Article 51 
of the Charter, and since Article 51 refers to attacks against Members of 
the United Nations, could the Pact possibly have any legal validity with 
respect to such non-United Nations members as Italy and Portugal? 
Clearly the obligations and benefits under the Treaty apply to all mem- 
bers equally whether they belong to the United Nations or not. The 
Treaty rests squarely on the inherent right of individual and collective 
self-defense. That right, as noted above, is not conferred by Article 51, 
but is an inherent right which belongs to a state because it is a sovereign 


17 Hearings, Pt. I, p. 202. 
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state and not because it is a Member of the United Nations. Consequently, 
an armed attack upon one Pact member is equivalent to an armed attack 
upon any other member regardless of its relationship to the United Na- 
tions, and the obligation to assist the attacked party is not modified in any 
way by non-membership in the United Nations. 


IX. PosststE CONFLICT WITH OTHER TREATIES 


While the Treaty negotiations were still in progress, concern was ex- 
pressed in the United States lest its terms conflict with certain treaties 
and agreements already in force. As was to be expected, the Soviet Gov- 
ernment protested on March 31, 1949, that France and England could not 
adhere to the Treaty without violating the engagements they had entered 
into with the U.S.S.R. The Anglo-Soviet Alliance directed against the 
resurgence of German aggression (1942) and the Franco-Soviet Alliance 
for that same purpose (1944), both contained the promise that each party 
would not enter an alliance or coalition directed against the other party. 
The North Atlantic Treaty, said the Soviets, was such a coalition. The 
U.S.S.R. also contended that the terms of the Italian Peace Treaty, which 
limits the size of Italy’s armed forces, also precluded Italian membership 
because Italy could not live up to her obligations under both pacts. These 
assertions were formally reiterated in the Soviet note of July 19, 1949. 

But the Soviet charges, which were repeated with some variations on 
the Senate floor, do not stand up under close scrutiny. In Article 8 all 
the parties declare that none of their international engagements now in 
force are in conflict with the Pact. Likewise, both France and Great 
Britain have asserted at all times that there is nothing incompatible be- 
tween their undertakings in the Treaty and their alliances with the 
U.S.S.R. The United States has accepted this view and in its note of 
August 2, 1949, pointed out that the text of the Treaty has made clear 
its defensive nature; furthermore, the Treaty is directed only against 
armed aggression, and not against any nation or group of nations. While 
the United States did not question the assurance given by the British and 
French, an examination of the texts of the two alliances would seem to 
support their point of view. If the alliances mean what they say, they 
are certainly compatible with the Atlantic Pact. All are directed against 
aggression. All provide for mutual assistance against aggression, although 
the two alliances, being concerned primarily with Germany, are much nar- 
rower in scope than is the Pact. If France and Great Britain were at- 
tacked by Germany, there would certainly be no conflict in obligations, 
for both the alliances and the Pact would come into effect simultaneously. 
Nor is there any reason to doubt that France and Britain could legally 
extend aid to any North Atlantic state that is the subject of an armed 
attack. 

It should be noted that the promise contained in Article 8 that the par- 
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ties will not enter into futwre agreements which conflict with the Pact is 
clearly a legal and binding obligation upon the signatories not to do so. 
It is quite another matter for Article 8 to assert that the North Atlantic 
Treaty does not conflict with any of the international engagements of the 
member parties. That is a matter of fact and interpretation over which 
the Treaty may have no power. A conflicting treaty would remain a con- 
flicting treaty in spite of the assertion. Since the Pact itself provides no 
method for the settlement of controversies over conflicting obligations, pre- 
sumably such differences would have to be settled by negotiation. 

As for the contention frequently voiced during the debates that the 
North Atlantic Treaty conflicts with the Italian Peace Treaty because 
the latter limits the armed forces which Italy may maintain, the State 
Department on April 28, 1949, notified the Foreign Relations Committee 
that any contribution which Italy might make will have to be within the 
terms of the Peace Treaty, and that there is no intention of increasing 
Italy’s military strength beyond the terms of the Peace Treaty. Since 
this is understood by all the parties to the North Atlantic Treaty, it is 
clear that the Italian Peace Treaty and the Pact are completely compatible. 

Relatively little Senate time was devoted to considering the effect of the 
Treaty on future engagements, although some concern was expressed over 
its limiting effect upon our sovereignty. It was asked whether it would 
be necessary to scrutinize every future treaty into which this country en- 
tered in order to be sure that it did not conflict with the Pact. The answer 
was not clearly given, but obviously it is ‘‘yes.’’ Similar commitments 
have been entered into by various nations under the United Nations Char- 
ter, the Brussels Pact, and other international instruments without arous- 
ing any serious controversy. The Canadian debates touched on this point, 
and the Secretary of State for External Affairs declared that Article 8 
‘‘does not have the effect . . . of incorporating any international agree- 
ments into the North Atlantic Treaty or of giving any added sanction 
whatever to these agreements.’’ 


X. RESERVATIONS TO THE TREATY 


While the Foreign Relations Committee set forth its own interpretation 
of the Treaty in its report, the Senate steadfastly refused to approve any 
reservations or amendments. When the final vote came, six reservations, 
including one so-called declaration, were before the Senate. One resolu- 
tion designed as a substitute for the Treaty had also been introduced. 
Since we have already referred to four of the reservations above, it will 
suffice here to comment briefly on the other two, and on the resolution. 

The fifth reservation, advanced by Senator Langer of North Dakota, 
provided that ratification of the Treaty was not to be construed as a com- 
mitment to underwrite the consequences of any secret agreement entered 
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into with any foreign country without the approval of the Senate.'* It 
carried with it the implication that the United States might have entered 
into secret agreements in connection with the Treaty. During the hear- 
ings Secretary Acheson categorically denied that any such agreements had 
been concluded. Moreover, if the words of Article 11 mean what they 
say, namely, that the terms of the Treaty shall be carried out in accord- 
ance with the respective constitutional processes of the parties, the reserva- 
tion would seem to be unnecessary. 

The sixth reservation, also offered by Senator Langer, contained the 
proviso that any state adjoining a Pact member might become a party 
thereto merely upon request.’® This would obviously be directly contrary 
to Article 10, which provides for the accession of new members by the 
unanimous agreement of the parties. It would make possible the accession 
of Spain, Yugoslavia and other countries by their own unilateral action, 
thus radically altering the commitments of the United States without 
its agreement. 

When the final vote came, Senator Langer decided not to press either 
of his reservations. As a result only two were voted upon; the Wherry- 
Taft-Watkins reservation was defeated by a vote of 74-21, and the respec- 
tive sections of the Watkins reservation were beaten by votes of 84-11 
and 87-8. 

No final action was taken on the Flanders-Taft resolution, introduced 
on July 14, 1949, by Senator Flanders and referred to the Foreign Re- 
lations Committee. This resolution, which presumably would have replaced 
the Treaty, urged the President to extend the Monroe Doctrine to Western 
Europe on such terms as would best meet the present emergency and serve 
as a support for the objectives of the United Nations. Such a move, ac- 
cording to its sponsors, would have the same deterring effect upon poten- 
tial aggressors as the Treaty but would not carry with it the same far- 
reaching obligations.*° This does not seem to be a realistic argument. 
If the United States were to extend the Monroe Doctrine to Western Eu- 
rope by unilateral action, it would constitute itself alone as the protector 
of that area without the advantage of any reciprocal commitments on the 
part of the other countries. Moreover, a Presidential declaration is sub- 
ject to change at any tire; as a result it would not be accepted by Western 


18 The text reads: ‘‘The Senate advises and consents to the ratification of this treaty 
with the understanding that such ratification shall not be construed as a commitment to 
underwrite the consequences of any secret agreement entered into with any foreign coun- 
try without the advice and consent of the Senate.’’ 

19 The text reads: ‘‘The Senate advises and consents to the ratification of this treaty 
with the understanding that any state, any part of the territory of which is contiguous 
to territory of a state which is a party to this treaty, may become a party thereto upon 
its own initiative and without the consent of the other parties by depositing its instru- 
ment of accession with the Government of the United States.’’ 

0 Congressional Record, July 11, 1949, p. 9385; ibid., July 13, 1949, p. 9545. 
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Europe as carrying with it the same degree of certainty and. permanence 
that a formal treaty would carry. These factors, together with the obvious 
fact that such a unilateral venture would constitute a serious departure 
from the more preferable policy of codperative action and would lay us 
open to the charge of meddling in the affairs of Europe, made the resolu- 
tion unacceptable to the Senate. 

The floor strategy of Senate leaders to oppose all reservations and amend- 
ments seemed sound under the circumstances which they confronted. The 
approval of one might have opened the floodgate for others. More im- 
portant still, any reservation of any consequence certainly would have 
called for the renegotiation of the Treaty with the eleven other signatories 
—a dubious procedure at best in view of the long and complicated nego- 
tiations which preceded its signature. This would have delayed the 
Treaty’s entry into force and would have created grave doubt and un- 
certainty abroad about our determination to achieve the objectives en- 
visaged in the Treaty.*! It is futile, of course, to argue that the Senate 
should not resort to reservations or amendments, for that would be to 
deny the Senate its constitutional rdle in the treaty-making process. More- 
over, we sometimes forget that the procedure is common practice in other 
countries. The United States is a party to some 26 treaties and agreements 
which have entered into force since January 1, 1939, and with respect to 
which other states have made reservations or understandings. 

But the Atlantic Pact, like the United Nations Charter, presents an un- 
usual situation. It was concluded with the closest possible teamwork be- 
tween the Senate and the Executive Branch. Our negotiators carefully 
followed the advice given to the President by the Senate in Senate Resolu- 
tion 239, even incorporating some of its more important language into the 
Treaty. It is true that the Foreign Relations Committee never formally 
approved the draft treaty. Individual members did, however, after ad- 
vancing numerous criticisms, express general satisfaction with its terms; 
their reservations, in effect, were taken care of in advance. While the 
action of the Committee could not bind the Senate, from a constitutional 
point of view it is interesting to note that executive-legislative teamwork was 
put forth on the Senate floor as one of the most convincing arguments in 
favor of a sympathetic consideration of the Treaty.** This is as it should 
be. If the Executive Branch, after complete teamwork and consultation 
during the negotiation of a treaty, cannot expect the Senate to refrain 
from adopting crippling reservations and amendments, then it is difficult 
to understand how our Government can formulate foreign policy effectively 
under our constitutional system. 


21See Secretary Acheson’s letter to Senator Connally, Congressional Record, July 21, 
1949, pp. 10112-10113. 

22 Cf. Senator Vandenberg’s comment on S. Res. 239: ‘‘Indeed, I would not know 
what I was asking for on that historic day last June if this Pact is not it.’’ Congres- 
sional Record, July 6, 1949, p. 9071. 


THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


XI. ConcLupING COMMENTS 


The Treaty is a product of the free world struggle against imperialistic 
militant Communism, and is also a guarantee that, if in spite of all our ef- 
forts a third world war should occur, the people of the North Atlantic com- 
munity shall not stand alone and separated in their hour of peril. It is 
always possible to read too much into any document, and that may be true 
in this case; but a treaty is what the parties will it to be, and the value of 
this Pact will depend upon determination of the peoples of the signatory 
governments to live up to it in word and spirit. 

There is a real need for the Pact. The United Nations was to provide 
the world with security against war, but during the last four years it has 
been frustrated again and again by the studied use of the veto power, and 
a general unwillingness on the part of the Soviet Union to codperate, espe- 
cially in matters which concern security and stability. The world as a con- 
sequence is beset with uneasiness and insecurity which retard all efforts to 
rehabilitate civilization from the ravages and damages of World War II. 
If the objectives of the Treaty are realized, they will go far to provide the 
needed security for rapid economic recovery of the North Atlantic area 
especially, and of the world in general. 

In the event the Pact succeeds, the United States, described by Winston 
Churchill as the ‘‘ prime agent’’ in this enterprise, will receive many bene- 
fits, but especially the advantage of peace which outweighs all other con- 
siderations. If worse comes to worst, and war is thrust upon us, the Pact 
provides for unity in whatever action may be necessary. So far as mutual 
aid is concerned, each party is expected to contribute what it reasonably 
can, consistent with its geographic location, its resources, and with due 
regard to the requirements of economic recovery, in the form in which it 
can most effectively furnish it, 7.e., facilities, manpower, productive capac- 
ity, shipping, or military equipment. If the United States contributes 
most, it will be because it is the strongest party and has the greatest re- 
sources and economic strength. But all are equally bound to contribute 
to the common defense which will be augmented by every contribution each 
state makes individually to its own national strength and to the common 
program. 

In a limited sense the Treaty departs from past United States policy in 
the promise it gives to European states that we will help them in case of 
attack. It was precisely this promise that the United States was unwilling 
to give France at the end of World War I. The Treaty also departs from 
past policy in that it places us squarely in the middle of the European 
defense problem for at least the next twenty years. It is presumed that 
the program of occupation of defeated enemy states is temporary and 
will be brought to a close as quickly as possible. The Treaty, however, 
looks forward to an indefinite period of codperation with Europe in mat- 
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ters of mutual defensé, which hitherto have been considered to be pri- 
marily a European problem. Nevertheless, on the whole the Treaty is 
but the continuation of past American policy insofar as it embodies the 
search for security. In the Monroe Doctrine, announced in 1823, we 
declared that an attack on any of the American States to our south would 
be considered as an unfriendly act towards the United States. In the 
Rio Pact of 1947, this was converted into a Western Hemisphere Doctrine 
in which we and all the Latin American States agreed to consider an at- 
tack on any signatory as equivalent to an attack on all the other signatories. 
The obligation in the North Atlantic Treaty with respect to the North At- 
lantic community is thus similar in character to that of the Rio Pact. So 
clearly was this recognized by the Senate that Senator Smith of New 
Jersey described ‘‘the Atlantic Pact ... [as] basically an expanded 
Monroe Doctrine.’’ 

The natural reluctance to make radical departures from established 
policy was reflected somewhat in the prolonged Senate discussions over 
the question as to whether the Atlantic Pact constitutes a traditional 
military alliance. This is largely a matter of semantics, for the word 
‘falliance’’ has acquired a bad connotation in our national thinking. 


Consequently, Pact proponents found it essential to their cause to dem- 
onstrate that the United States, by joining the Pact, was not becoming 
entangled in an ‘‘old-fashioned’’ military alliance. Most students of 
international relations would probably agree that the Pact is, in effect, 


a defensive alliance, although fundamentally different from alliances of 
the past because of its subordination to the United Nations Charter and 
because of the broad popular base on which it rests as a result of its 
approval by the legislatures of 12 countries. 

As one reviews the seven weeks of hearings and debate which the Senate 
devoted to the Treaty, several broad impressions emerge which may as- 
sume considerable importance as we confront the future. In the first 
place, a number of Senators expressed concern lest the Western democ- 
racies, by their emphasis on the Atlantic Pact, be led to fight the cold 
war on the wrong front. While Russian troops have been instrumental 
in establishing Soviet power in various European countries, Russian vic- 
tories in the cold war have come through subversive activities, ideological 
warfare, and indirect aggression. They have not come as a result of armed 
attack. It is imperative, therefore, that we recognize the limitations of 
the Pact and not neglect the kind of weapons that are necessary to win 
the war of ideas in which we are presently engaged. 

In the second place, the Senate did not reveal itself as exclusively pre- 
occupied with the security of the North Atlantic area or as satisfied with 
the limited kind of security which can be achieved by one or two pacts 
of a regional character. There was no tendency to lose sight of the goal 
of universal collective security or to minimize the importance of other 
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areas to world peace. The Committee and the Senate seemed to concur 
in the thought expressed in the Committee report that 


our entry into collective defense arrangements in the Western Hemi- 
sphere and the North Atlantic area should not be taken by anyone to 
mean that we do not have a very real interest in the maintenance of 
peace and security everywhere. 
Even one of the strong opponents to the Treaty urged the establishment 
of various regional federations to which the United States might adhere. 

In the third place, there are many signs that the Senate by no means 
rested content with the formula of the Atlantic Pact. It was not accepted 
with any real enthusiasm; rather it was looked upon as one of those 
necessary but undesirable choices which often have to be made in foreign 
policy. While the great majority of Senators seemed to agree that the 
Pact would constitute an important deterrent to aggression, many of 
them expressed the conviction that we should put forth renewed efforts 
to strengthen the United Nations in accordance with Senate Resolution 
239, and continue our search for security within the framework of the 
Charter. A brief review of the various proposals made during the Sen- 
ate’s consideration of the Treaty will illustrate how strong this senti- 
ment was. 

Senators Thomas of Utah and Douglas, in an effort to make universal 
application of the principles of the Pact, introduced Senate Concurrent 
Resolution 52 with the explanation that ‘‘the proposal . . . is not in op- 
position to the Atlantic Pact but an extension of it.’’ This resolution 
favored an agreement supplementary to the United Nations Charter, under 
which United Nations Members would pledge themselves to come to the 
aid of the victim of an attack (in the event the Security Council is pre- 
vented from fulfilling its duties), when requested to do so by a two-thirds 
vote of the General Assembly, including three of the permanent members 
of the Security Council. 

Senator Kefauver and 19 other Senators in Senate Concurrent Resolu- 
tion 57 requested the President to invite the democracies (the delegates 
representing their principal political parties) which sponsored the Treaty 
to meet, possibly with other democracies, to explore how far the principles 
of free federal union can apply among them within the framework of the 
United Nations. The Preamble and Article 2 of the Treaty are cited in 
this resolution. One of the sponsors, Senator Gillette, said in the course 
of debate: 

I would welcome, and I believe the American people would welcome, 
a new initiative, originating perhaps in this great deliberative body, 
that would look beyond armed truces, strategic pacts, and regional 
devices. .. . 

Senator Tobey and 18 other Senators in Senate Concurrent Resolution 
56 reiterated as a fundamental United States objective the strengthening 
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of the United Nations and its ‘‘development into a world federation open 
to all nations with defined and limited powers adequate to preserve peace 
and prevent aggression through the enactment, interpretation, and enforce- 
ment of world law.”’ 

Senate Resolution 133, introduced by Senator Sparkman and 10 others, 
called for a World Pact within the United Nations supplementing the At- 
lantie Pact, if the United Nations Charter could not be revised to remove the 
veto and to establish an effective international police force. As a more ef- 
fective way to implement the Treaty, it proposed an Atlantic International 
Contingent with allegiance to the Atlantic Council which would not be 
paralyzed by the veto of one state. Even one of the opponents of the North 
Atlantic Pact, Senator Flanders, suggested the Pact might be so arranged 
as to become a pilot plant operation for the United Nations, and he con- 
templated an extended Monroe Doctrine coupled with Senate Resolution 133. 

When one recalls how the Connally Resolution in 1943 and the Vanden- 
berg Resolution (S.Res. 239) in 1948 evolved out of similar circumstances, 
the question arises whether the discussion and interpretations of the Treaty, 
important as they and the Treaty are, do not foreshadow still more mo- 
mentous developments in our search for peace. Shortly before the Treaty 
was ratified the Chairman of the Foreign Relations Committee appointed 
a subeommittee of five, with Senator Thomas of Utah as Chairman, to study 
these various resolutions relating to the United Nations and world security. 
While hearings on the resolutions will not be held until the next session of 


Congress, it may well be that the Senate is confronted with still another 
timely opportunity to take the lead in staking out one more important guide- 
post for American policy. 
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REGIONALISM AND POLITICAL PACTS 


WITH SPECIAL REFERENCE TO THE NORTH ATLANTIC TREATY * 


By Mr. E. N. vAN KLEFFENS 


Ambassador of The Netherlands 


Points 2 and 3 of the Vandenberg Resolution,' considered and agreed to 
on June 11, 1948, stated that it was the sense of the Senate that the United 
States Government, by constitutional process, should particularly pursue 
the following objectives within the United Nations Charter: 


(2) Progressive development of regional and other collective arrange- 
ments for individual and collective self-defense in accordance with the 
purposes, principles, and provisions of the Charter. 


(3) Association of the United States, by constitutional process, with 
such regional and other collective arrangements as are based on con- 
tinuous and effective self-help and mutual aid, and as affect its national 
security. 


That statement focused the attention of public opinion in the United 
States and elsewhere on regional arrangements. 

For a much longer period (to be exact—for the last thirty years), it has 
claimed the attention of those who, in one capacity or another, have been 
engaged in the study of international relations. We shall presently see 
why that was so. The subject has never been dealt with exhaustively, so 
far as this writer knows, and it is hoped that this discussion will contribute 
something, if not to exhaustive treatment, then at least to a better under- 
standing of what so far has too often been dealt with in a manner which 
was both somewhat cursory and theoretical. 

Not that anyone should be averse from dealing with this theme on a 
sound theoretical basis. On the contrary, full justice should be done to 
the theoretical aspects of the question. But equal justice should be done to 
the realities of international life. Harmonizing doctrine with these facts 
is, after all, of the essence of all scientific work in the realm of international 
relations. 


* This article gives in slightly revised form the substance of an address made by the 
author at a conference sponsored by the University of Pennsylvania and the Foreign 
Policy Association at Philadelphia on May 6, 1949. 

18. Res. 239, 80th Cong., 2nd Sess. 
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REGIONALISM AND POLITICAL PACTS 


I 


What is ‘‘regionalism’’? In order to answer that question, it is neces- 
sary first of all to be as clear as possible in our mind on the notion of a 
‘‘region.’’ That is not as easy as it seems at first sight. Mr. Alejandro 
Alvarez, the veteran Chilean internationalist who is now a judge of the 
International Court of Justice, has observed that ‘‘there is no rule to de- 
termine regions. Their existence must be shown by circumstances, and, 
in particular, by the agreements made by the States who constitute them.’’ * 
And he went on to say: ‘‘Regions are constituted by certain countries 
having affinities of race, institutions or, above all, political interests.” 
That leaves too much out of account an essential element: the geographical 
factor, implied in the notion of a region; Britain and Australia have affini- 
ties of race, institutions and political interests, but it might well be argued 
that they are not a region. 

Other authorities rightly lay more stress on the geographical element. 
In the course of the General Assembly of the League of Nations held in 
the summer of 1936, the French Delegation spoke of ‘‘states linked to- 
gether by reason of their geographical situation or their community of in- 
terests.”’* Even that seems to open too much of an opportunity for leaving 
out the geographical element. There should, no doubt, always be some 
well-defined geographical object, large or small, if there is to be question 
of aregion. Also, no definition should leave out the element of voluntary 
association, another point usually ignored by writers on the subject, but 
none the less essential: an association may call itself a regional pact, but 
if it has been established under compulsion, it has no right to that name; 
it is then in fact no more than a sphere of influence, unilaterally estab- 
lished, of the dominant Power. In our days, when so many terms are mis- 
leadingly misused by some in an attempt to confuse or subvert, it does not 
seem superfluous to stress this. 

Let us try and see if we cannot straighten out our thinking a little more. 
It is very necessary, when dealing with regional arrangements, to distin- 
guish sharply between the object and the subjects of such arrangements, a 
distinction which, so far as the author’s knowledge goes, has never been 
clearly drawn in dealing with this matter. And yet it is thereby alone 
that we can dispose of such questions as whether states must be contiguous, 
or at any rate situated near each other, to take part in a regional arrange- 
ment. 


All these hazards and all confusion disappear if it is clearly borne in 


*“*La Réforme du Pacte de la Société des Nations sur des bases continentales et 
régionales’’ (a report to the Fifth Session of the Union Juridique Internationale, Paris, 
1926, p. 99). Different, but equally lacking precision: J. R. de Orde y Arregui, ‘‘Le 
régionalisme dans l’Organisation Internationale,’’ in Recueil des Cours de 1’ Académie 
de Droit International de La Haye, Vol. 53 (1935), p. 89. 

8 Meetings of July 1 and 3, 1936. 


3 

667 
| 
A 
+ 

@ 

i 


668 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


mind that a regional arrangement must have an object (the region) and 
subjects (the parties, which must be sovereign states). Sometimes the 
region is constituted by the territory of the parties; for example, the Rio 
Pact embracing the territories of the member states—those of the Western 
Hemisphere except Canada, and some territories of European states; but 
that need not be so. Think, for instance, of the first treaty giving neutral 
status to the Aland Islands (1856) and a corresponding treaty concern- 
ing the Ionian Islands (1863), or of the Congo Act (1885)—to name only 
these—all, quite obviously regional arrangements, although the territory of 
all the parties to these treaties lay scattered outside the areas to which they 
referred.* It also sometimes happens that the territory of some of the 
subjects lies inside, and that of other subjects outside the region; some 
examples will presently be cited. But even if all this were not so, anyone 
inclined to think that there should be contiguity, or at least some measure 
of propinquity of the partners’ territory, and in particular that no seas 
should intervene, should be reminded of the fact that seas and oceans are 
not barriers which separate, but highways which connect. C. J. Hambro 
wrote in 1943,5 long before there was any question of the North Atlantic 
Treaty : 


. in the course of history oceans have not separated nations and in- 
terests. They have linked them together. From time immemorial 
trade has followed the waterways of the world. . . . It is only in very 
recent times it has become possible to cross the continents; but it has 
always been comparatively easy to go from one continent to another. 
. . . The Seven Seas still carry most of the traffic of the earth; and 
in 1939 it was still cheaper to send a barrel of fish from Seattle to 
Hamburg than across the continent to New York. . . . It is cheaper 
and it takes less time to send a cargo of paper from Norway to Phila- 
delphia than to send it to Moscow.® 


It is necessary to rid ourselves of the optical delusion that oceans and 
seas separate states too much to be partners to a regional arrangement. 
They do not. And anyway, it is the common object that matters chiefly. 
This is one of the realities of international life referred to before, and it 
is a fact to which treaties of older and of more recent times bear witness. 
In addition to those already named, mention may be made of the important 
but all too little known treaty made at Stettin in 1570 between all Euro- 
pean states having interests in the Baltic (with the exception of Russia), 
some adjacent to that sea, others not. Clearly, this was a regional treaty 
—dgeographical considerations and common interests together made it so. 


4In our days at least, it seems to me that a qualification is necessary here. No 
regional arrangement should be allowed to have for its object the territory of a sovereign 
state without the participation, or at least the consent, of that state. 

5 How to Win the Peace (London, 1943), p. 119. 

6 See also Eugene Staley (quoted by Hambro, loc. cit.), ‘‘ The Myth of the Continents,’’ 
in Foreign Affairs, Vol. 19 (1940-41), No. 3, p. 485. 
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In more recent times, there have come into being a number of regional 
agreements between states bordering on a sea, or having interests therein. 
On May 16, 1907, France and Britain each made a consultative agreement 
with Spain, in the form of an exchange of declarations, for the mainte- 
nance of the territorial status quo in the Mediterranean. On April 23, 
1908, The Netherlands, together with Britain, Denmark, France, Germany 
and Sweden, signed a declaration for the same purpose with reference to 
the North Sea, whilst on the same day Denmark, Germany, Russia and 
Sweden took similar action in respect of the Baltic. Nobody has ever 
called into question the regional nature of these agreements. 

For these reasons it is submitted that the term ‘‘regional’’ may be thus 
defined: ‘‘limited to sovereign states within a certain area or having com- 
mon interests in that area.’’ <A regional arrangement or pact is a volun- 
tary association of sovereign states within a certain area or having common 
interests in that area for a joint purpose, which should not be of an offen- 
sive nature, in relation to that area. No association may have for its object 
the territory of a sovereign state without the participation or consent of 
that state. 

In the light of these observations and of this definition it may be said 
that no reasons of either logic or precedent stand in the way of attributing 
to the North Atlantic Treaty the character of a regional arrangement, a 
conclusion which, as we shall see, is of great importance with regard to 
the question of the relationship between that Treaty and the Charter of 
the United Nations. 

Before leaving this somewhat theoretical, but essential part of these re- 
marks, it is necessary first to answer two questions. 

The first is: How many states are required to make up a regional ar- 
rangement? Are two enough? Or should there be more? Although on 
the one hand it seems difficult to establish a general rule, there is good 
reason to maintain that two states are not enough. There should be a 
certain element of collectivity, not merely of bilateral mutuality; two 
partners cannot be deemed enough to give a special contractual character 
of sufficient international validity to a given region. Three, I think, is a 
minimum, for the reason that the quasi-legislative element, with its effect 
vis-d-vis third parties which is an important factor in so many, if not all 
regional arrangements, is otherwise insufficiently present. In this re- 
spect the present author differs from writers who, like von Freitagh- 
Loringhoven,’ seem to comprise all conciliation, consultative, non-aggression 
treaties and other related kinds of bilateral treaties within the notion of 
regional arrangements. 

The second question is: Should all Powers interested in the region con- 
cerned participate? To give an affirmative answer would be at variance 


‘aims Vol. 56 of the Recueil des Cours de 1’ Académie de Droit International de la Haye 
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with historical fact and the requirements of international life itself. Re- 
gional arrangements, as we shall see, more often than not find their origin 
and justification in a desire for self-preservation; it would be contrary 
to that urge and to reason to say that a possible adversary should have the 
right to claim partnership. 

Regional political arrangements are far from being always distinguished 
as clearly as is desirable, if correct conclusions are to be drawn, from alli- 
ances or leagues. The question has practical importance, because, subject 
to certain conditions, Articles 51 and 52 of the United Nations Charter 
authorize defensive and regional arrangements; alliances or leagues there- 
fore are to be considered as authorized only if they are truly of a defensive 
nature. 

The difference, it would seem, between regional arrangements and alli- 
ances is threefold, obscured as it often is by nebulous terminology. First, 
in alliances (as distinct from regional arrangements) the accent is on 
closely concerted policy and action at all times, rather than on a narrowly 
circumscribed geographical object. Second, an alliance may be offensive, 
whilst the aim of regional arrangements, if they are to deserve that name, 
is essentially peaceful or defensive; if this were not so, the Charter would 
not authorize them. Third, two partners are enough to form an alliance, 
whereas, as has been seen, a greater number is required if there is to be a 
regional arrangement; in other words, the collective element plays a greater 
part in regional arrangements than in alliances. 

The question may be asked whether it is essential that states constituting 
a regional pact should have some common denominator of an ideological 
nature. It is submitted that this is not essential. In the course of history, 
there have been two ideological elements which powerfully influenced in- 
ternational politics: first, religion (which largely ceased to play a part in 
international polities after the Peace of Westphalia), and, in our own days, 
totalitarianism, both Fascist and Communist. In the days when religion 
was an active principle in international polities, there were regional pacts 
between states of different religions; one has already been named: the 
Treaty of Stettin of 1570, to which several Protestant as well as Catholic 
countries were parties. Similarly, there appears to be no reason why a 
regional arrangement between totalitarian and non-totalitarian countries 
should be impossible or excluded, on the express condition, however, that 
the policies of neither group be aggressive. That is why peaceful Portu- 
gal, although not a democracy as we understand it, can be our associate 
in the North Atlantic Pact, just as to many it does not seem inconceivable 
that Spain may become an associate tomorrow. As things are now, Fascism 
having (for the time being at any rate) been made harmless, it only re- 
mains for Communism to renounce its ubiquitous aggressive character. 
That is what the world is eagerly waiting for. Is it too much to hope that 
this may one day prove to be possible? Traditional Russian expansiveness, 
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coupled with the ambitious, offensive, intolerant nature hitherto displayed 
by Communism, does not seem to augur too well for the immediate future. 
Let us hope that the change will come, and come soon, for the greater good 
of the world, Communist as well as non-Communist. 

When writing this, it is not suggested that a common ideology is not a 
most desirable and useful, because strengthening, factor in a regional ar- 
rangement; similarity in outlook makes for greater cohesion. Here, the 
North Atlantic area is fortunate indeed. It shares, on a strictly non-ex- 
elusive basis, the whole rich heritage of the Western world, that brilliant 
civilization based on Greek humanism, Roman legal thinking, Christian 
ethics, and the great common experience of the Renaissance, all binding 
us together in a peace-loving community of free thought and free endeavor 
which we mean to uphold and, should it ever be necessary, to defend. In 
it, we have a majestic pedestal which raises the North Atlantic Treaty high 
above the level of just another political pact. That powerful ideological 
force, pervading, cementing and animating our new association in all its 
parts and membranes, gives it not only solidity, but also dignity and stature. 
That is why Article 2 of the Treaty is so important, in which the parties 
promise each other and the world to strengthen their free institutions, and 
to bring about a better understanding of the principles upon which these 
institutions are founded. It is to be hoped that this promise will be fully 
carried into effect, in order that inside and outside our great community 
its inherent strength and vigor be at all times adequately realized and 
understood. In this connection, it seems worth while to quote the Hon- 
orable Lester B. Pearson, Canada’s able Secretary of State for External 
Affairs who said in the course of an address he made at the Academy of 
Political Science in New York City on April 7 of this year: 


It is a principle of political science that political organizations should 
not be constructed out of materials with poor cohesive qualities. 
Where they are so built, they are held together only by buttressing, 
which sometimes requires greater resources than the structure itself. 
Amongst the members of the North Atlantic Alliance,’ however, the co- 
hesive forces are strong and compelling, and they may be discerned in 
every aspect of the national life of the members of this group. 


Let these words help us rid our minds of fear, without lapsing into the 
opposite, complacency. For free institutions must be preserved and de- 
fended each day and every day, in thought if not in action. 


II 


A clear and precise outline has now emerged of the fundamental traits 
and characteristics of regionalism in political pacts, both in respect of what 
it is and of what it is not. Thus equipped, let us now address ourselves to 


8 Note: ‘‘Alliance’’ clearly in the sense of regional arrangement. 
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an examination of manifestations of regionalism in the political history of 
the world. 

The earliest manifestation pointed out so far is the Treaty of Stettin of 
1570. But there are a great many of much greater antiquity. In fact, 
they are to be found almost at the dawn of written history. More than 
thirteen and a half centuries B.C., Amenophis IV, King of Egypt, better 
known as Ikhnaton, having restored autonomy to certain countries he had 
conquered, constituted them, together with Egypt, on a regional basis for 
common protection. In ancient Greece, there were regional arrangements 
at various times, some rather short-lived, such as the Beeotian League and 
the Confederacy of Delos, others of quite long duration, as, e.g., the Pel- 
oponnesian, Thessalian, Aetolian, Achwan and Lycian Leagues, each of 
which endured for more than a century—in some cases much longer.® 

By reason of their marked unitarian and centralizing nature, the Roman 
Empire, and its secular successor, the Holy Roman Empire until the rise 
of the national states, were fundamentally incompatible with regional po- 
litical pacts, which, as we have seen, presuppose the existence of sovereign 
states. As soon as these came into being, the tendency towards the forma- 
tion of regional arrangements could and did again manifest itself. This 
is not the place to attempt to give a catalogue. Mention may be made, 
however, of such recent manifestations as, before the last war, the Locarno 
Treaties, the Little Entente, the Balkan Pact, the Baltic Union, the Four- 
Power Pact of 1933 and the London conventions of the same year, and the 
so-called Oriental Pact of Mutual Assistance which France proposed in 
1934 to the governments of Central Europe. 

Since the second World War, there have come into being the Rio Treaty 
for the Western Hemisphere minus Canada, the Brussels Pact, and quite re- 
cently, the North Atlantic Treaty.*° Enough to see that the tendency to 
make such arrangements is always there. 

What does that tendency represent? It represents, and translates into 
political terms, man’s basic urge towards self-preservation. In states, as 
in human beings, this urge expresses itself in many forms. The most 
common form is the cultivation of good relations with one’s neighbors, so 
as to be protected against harm from the nearest quarter whence attack 
may come. 

Secondly, as a sort of reinsurance, states—especially when of comparable 
strength, and when a neighbor’s conduct gives rise to fear or suspicion— 
very often try to be on good terms with their neighbor’s neighbor. This, 
too, is ancient political wisdom. ‘‘Be not your neighbor’s friend, but your 


* Wynner and Lloyd, Searchlight on Peace Plans (New York, 1944), pp. 381-384. 

10 The treaties constituting the Soviet Bloc are purposely left out, since, although they 
refer to a region, the element of compulsion is too evident for them to be classified as a 
regional arrangement in the technical sense as defined above. They merely constitute 
a elosely organized sphere of influence of the Soviet Union. 


REGIONALISM AND POLITICAL PACTS 673 


neighbor’s neighbor’s’’ is a quotation I found attributed to Brahmin 
lore; 7+ and it was a maxim of Venetian foreign policy ‘‘to be on good terms 
with your neighbor, but on better terms with your neighbor’s neighbor.’’ ** 
This consideration was the basis of such famous alliances of former cen- 
turies as that of Sweden and Turkey (against Russia), of France and 
Turkey (against the Hapsburgs), and of The Netherlands and Sweden 
(against Denmark), or more recent ones, like the Franco-Russian Alliance 
against Germany before the first World War. 

In the third place, the urge towards self-preservation has taken on, in 
the course of history, a variety of collective forms, of which the regional 
arrangement is one, and the United Nations the most comprehensive. It 
is impossible to analyze and discuss here the more important of these nu- 
merous forms, but their study is as fascinating as it is instructive, and well 
repays the student of foreign relations who gives time to it. But it seems 
permissible to stress again that regional arrangements are a manifestation 
of an elemental urge, the urge towards self-preservation in human society. 
It follows that it would be in the highest degree unwise ever to prohibit 
them; should they present dangers, then their growth must be carefully 
watched, and led into channels through which they can become beneficial 
to the general interest, or at least harmless. This raises the question of the 
relationship between regional arrangements and the general or global world 
organization of our day: the United Nations. 


III 


In order to understand this problem thoroughly, it is necessary to go back 
to 1918. <A great and terrible war was then upon the world, and the con- 
viction prevailed that the existence of alliances had been one of the main 
contributive causes of that war. It was partly as an alternative to such 
alliances that an international organization for peace was then suggested, 
of which in principle all states were to be members. This organization 
came into existence as the League of Nations, the history of which we all 
know. The important element for our present purpose is that, in view of 
the projected League, President Wilson declared, on September 27, 1918, 
that ‘‘there can be no leagues or alliances or special covenants and under- 
standings within the general and common family of the League of Na- 
tions.’ 18 

This, no doubt, was going very far indeed: the League, and nothing 
whatever except the League, was to ensure peace. It was an excessive re- 


11 E. Wolgast, ‘‘Le Diplomate et ses Fonctions,’’ in Recueil des Cours de 1’ Académie 
de Droit International de La Haye, Vol. 60 (1937), p. 309. This author gives the rule 
in question the dignity of a ‘‘law’’ operating in foreign policy. 

12R. E. L. Vaughan Williams, ‘‘Les méthodes de travail de la Diplomatie,’’ ibid., 
Vol. 4 (1924), p. 265. 

18 President Wilson’s State Papers and Addresses (New York, 1918), p. 524. 
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action to an excess. True, a recrudescence of alliances of the pre-1914 
type might divide the world once more into hostile camps. But an abso- 
lute exclusion of the regional element could not be upheld. Although in 
principle all the states of the world gave a guarantee, yet, ‘‘from a prac- 
tical point of view, it [seemed] useful to leave the fulfilment of the 
guarantee primarily to the states of one and the same continent.’’?* Con- 
siderations such as these, coupled with a desire to safeguard the Monroe 
Doctrine, however heterogeneous, led to the insertion into the Covenant of 
Article 21, according to which nothing in that document ‘‘ was to be deemed 
to affect the validity of international engagements, such as treaties of arbi- 
tration or regional understandings like the Monroe Doctrine, for securing 
the maintenance of peace’’—a confused and ill-digested text indeed. Opin- 
ion thereupon began to swing again into the opposite direction, fearing 
that too free a rein given to regional arrangements might lead to anarchy 
and war. It was for such somewhat perfectionist reasons that the barren 
Geneva Protocol of 1924 stipulated ** that any special agreements under 
which states pledged themselves to give assistance to a victim of aggression 
should remain open for adhesion to all Members of the League. 

It seems interesting to observe here that, Covenant or no Covenant, and 
Charter or no Charter, there can be little objection to a regional arrange- 
ment for keeping the peace which is to apply exclusively to disputes be- 
tween the members of the region. The treaties of Locarno were a case in 
point. Danger to a general organization for world peace may arise only 
if the arrangement is aimed at aggression from outside the region, the 
danger being the formation of opposing groups within the organization. 
It will very soon be noted that the North Atlantic Treaty cannot be rea- 
sonably held to present such a danger. Let us first take a look at the 
Charter of the United Nations. 

The Charter approaches the question in a less theoretical and in a more 
realistic spirit than did the Covenant. It expressly recognizes in Article 
51 ‘‘the inherent right of individual or collective self-defense if an armed 
attack occurs against a Member of the United Nations.’’ It also expressly 
sanctions in Article 52 ‘‘the existence of regional arrangements or agen- 
cies,’’ subject to their being consistent, together with their activities, with 
the purposes and principles of the United Nations.’® 


IV 


There can be no doubt for any fair-minded person that the North At- 
lantic Treaty is, in every line or clause, wholly consistent with the Charter, 
and nobody has therefore shown, nor can anybody show in a manner 


14H. Wehberg in the 1922 meeting of the Institute of International Law. 
15 Article 13. 
16 Lack of space makes it impossible fully to analyze these important clauses. 
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which would have a chance of being accepted in any court of law or equity, 
that it is not wholly consistent with that fundamental law of the United 
Nations. It is difficult to resist the temptation to quote here in full a 
passage from a speech made by Mr. Hector McNeil on April 14 in the 
General Assembly of the United Nations, which would seem to prove con- 
clusively that, even though the North Atlantic Treaty constitutes a sepa- 
rate group of states, it is in no sense a danger to international peace or a 
source of weakness to the United Nations. Mr. McNeil then said: 


The most absurd claim is that this is an aggressive alliance. For any- 
one to claim that a pact in which Great Britain and the democratic 
peoples are partners could be aggressive in design is to display not 
only a complete ignorance of modern history but a bewildering ig- 
norance as to the structure and complexion of a representative demo- 
cratic government. Let me, with great presumption, offer a touchstone 
upon this question. The closer a government is to its people, the more 
difficult does it become for such a government to declare war. 

Modern democratic peoples will not declare war except when their 
own territories are invaded, or when some democratic characteristic, 
such as liberty, justice or toleration, is violently and grossly abused. 

No one can stampede, persuade or impel a truly democratic people 
into aggressive war. And no one has attempted to show us how that 
ean be done. I should add, however, that the history of this century 
displays that when the action of an aggressor compels a democratic 
people to make war, they display a fortitude, a courage and an in- 
genuity unmatched by any authoritarian people. Consequently, here 
is a test by which we shall note whether the Atlantic Pact is weleomed 
or repudiated. 

No one fears, or need fear the Atlantic Pact if their intentions are 
pacific. No one can have any reason to fear the Atlantic Pact if ag- 
gressive intention is absent from their policy. The Atlantic Pact is 
so patently defensive in intention and in character, that only those who 
contemplate aggression have any reason to regret that pact. 


Let us never forget that the North Atlantic Pact is a defensive reaction 
against the proven expansive record of the Soviet Union, against consistent 
Soviet misuse of the veto, and against Soviet attempts to use the United 
Nations as a new weapon in the Soviet armory. It took some people a long 
time to see through these tactics, but they are now too well known and 
understood to require further elaboration. The Soviet Union established 
its sphere of exclusive influence in Eastern Europe. It crept nearer and 
nearer to the West. Its agents and henchmen are to be found everywhere. 
The peoples of the West would be feckless indeed, had they not reacted. 
But to brand them, with their record and their overwhelming democratic 
majority, as potential aggressors, is as much talk against better knowledge. 

If the Soviet Government speaks of isolation, let us recall, as Mr. Austin 
did in the United Nations General Assembly on April 13, that in July, 
1947, the Soviet Government declined an invitation to join in the Marshall 
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Plan, forbade its satellites to participate in that plan, and continued its 
expansive policies, thereby causing the West to coalesce. If the Soviet 
Government states—as it did state in the same Assembly meeting—that 
military plans are being drawn up against it, we must at once make an im- 
portant correction: insofar as military plans are being drawn up jointly 
or severally by Western Powers, they are in the nature of defense against 
aggression, from whatever side or source aggression may come; the Treaty 
does not even provide for bases. Above all, it is a new and powerful agent 
for peace by associating hitherto scattered forces for peace. Firmly and 
squarely based on the principles and purposes of the Charter, this associa- 
tion strengthens the United Nations because it is restricted to peace-loving 
nations. In the words spoken by the Netherlands Minister for Foreign 
Affairs when the Treaty was about to be signed: ‘‘They want peace, not 
after another war, but peace now, and from now on.’’ All this we say 
honestly and with a good conscience. It should dispose of the malicious 
and mischievous accusation that the Western world is plotting an attack 
on the Soviet Union. 


V 


A final word on the implementation of the Treaty. In this country 
there appears to be some apprehension in certain quarters that the Treaty 
implies a commitment to supply arms to partner states, thus imposing a 
burden on all partner states who can make arms, of which the United States 
is by far the greatest. Secretary of State Acheson mentioned this point 
in a report to the President, in which he stated that ‘‘The article 17 does not 
itself obligate any party to make any specific contribution to the defense 
capacity of any other party.’’ It may be added: (1) that the Treaty 
merely lays down a principle, and (2) that it not only contains no provision 
in respect of quantities or kinds of arms to be mutually supplied, as Mr. 
Acheson rightly gave to understand, but neither any indication with regard 
to the time when, nor to the terms on which, arms are to be mutually sup- 
plied. It cannot be denied, of course, that there is an obligation here, and 
there is no valid reason to minimize it. But it also should not be exag- 
gerated. The Secretary of State gave a precise definition on April 27 in 
the Foreign Relations Committee of the Senate, when he said: 


. each party to the pact must exercise its own honest judgment as to 
what it can and should do, to develop and maintain its own capacity 
to resist and to help others. . . . The pact . . . does not dictate the 
conclusion of honest judgment. It does preclude repudiation of the 
principle or of the obligation of making that honest judgment... . 
There is an obligation to help, but the extent, the manner, and the 
timing is up to the honest judgment of the parties. 


17 Article 3. 


REGIONALISM AND POLITICAL PACTS 677 


It is also certain that the Western European states hope to receive help 
from the United States to rearm for internal as well as external defense; 
they feel that there is too much of a power-vacuum in the Western Euro- 
pean countries today. But they wish to act first of all on a basis of indi- 
vidual self-help and of coéperation amongst themselves. So far as the 
Brussels Pact countries are concerned, they are drawing up defense plans 
as a unit, and it is that unit, rather than the individual countries consti- 
tuting it, which is looking for American aid additional to what they can 
provide for themselves. 

The people of Western Europe, and particularly the states of the Brus- 
sels Pact, believe that the North Atlantic Treaty creates a bond of solidarity 
between all participants: each for all, and all for each, subject, of course, 
to each participant’s constitutional processes. They do not look upon the 
United States and Canada as benefactors who dole out arms. They quite 
definitely look upon this thing as a mutuality, in which each partner does 
his bit for the common good. They also do not look upon the Treaty as a 
North American guarantee to Western Europe, except in the very limited 
and special sense that North America promises that it will not stand en- 
tirely aloof if Western Europe should once again, to the common peril of 
all the countries of the North Atlantic area, be subjected to aggression 
from outside. 

A last remark to be made is this: The countries of the Brussels Pact do 


not think that reciprocal help to be given on a mutual basis by all the 
parties to the Treaty should ever be withheld as if it were a political 
weapon, or a form of sanctions unilaterally decreed. That would be in 
contradiction of that solidarity which is the basis of the Treaty; it also 
would be in conflict with the United Nations Charter which means to re- 


serve to the United Nations and to the United Nations alone the decision 
whether and when sanctions are or are not to be applied and if so, which 
form of sanctions; and it would finally be contrary to common sense, be- 
cause it would leave or create weak spots in the common defensive structure. 

May this be a contribution, however modest, to a better understanding 
of regionalism in political pacts, and thereby of the nature and implica- 
tions of the North Atlantic Treaty. A definition has been offered with 
which the reader may or may not agree; he has found here a demonstration 
(if it deserves that name) of the manifestations of political regionalism in 
the course of history, and an analysis, however brief, of its fundamental na- 
ture; an attempt has been made to show the relation between the regional 
and the universal trend in international organizations; proof has been 
offered that the North Atlantic Treaty is in full accordance with the Char- 
ter, and its implications have been examined. All this, of course, is not 
an inquiry to end discussion; it is hoped, on the contrary that, as food for 
thought, it will stimulate and, if possible, clarify debate. 
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For the United States, the idea of participating in a regional pact with 
European states, even its spiritual next-of-kin, is a much more revolution- 
ary act than it is for these European states to make such a pact with North 
America. It is, in fact, no less than a break with the past. But new de- 
velopments (let me only name the long-range submarine, air warfare, and 
the atom bomb) require new political orientations, and the United States 
have shown and are showing that they are fully aware of this vital need in 
our shrinking world of today. 


PRINCIPLES AND PRACTICES OF RECOGNITION 
BY INTERNATIONAL ORGANIZATIONS 


By Hans AvFRICHT 


Assistant Counsellor, International Monetary Fund * 


Intergovernmental organizations are frequently confronted with questions 
concerning the recognition of states and governments. This essay deals 
with the principles and practices concerning recognition by major inter- 
governmental organizations in the light of the related rules and practices 
of the League of Nations, the Inter-American System and the United 
Nations. 


Tue LEAGUE NATIONS 
1. Admission of Members 
(a) Was recognition a prerequisite of membership? 


The League of Nations issued the following questionnaire in connection 
with applications for membership : 


. Is the request for admission in order? 

. Is the Government recognized de jure or de facto and by what States? 

. Does the country possess a stable Government and fixed frontiers? 

. Is the country freely governed ? 

. What have been the acts and declarations of the Government with 
regard to (a) its international obligations and (b) the regulations 
of the League of Nations concerning armaments?! 


Accordingly, the question of the de jure or de facto recognition of govern- 
ments was raised in this context. It is controversial, however, whether 
recognition of a government or of a state ? was considered a prerequisite of 
membership, or whether the question concerning de jure or de facto recog- 
nition was raised for purposes of information only. 

The Covenant of the League of Nations provided in Article 1, paragraph 
2 the following requirements for new Members: The capacity for governing 
themselves freely; the sincere intention of observing their international 
obligations. In particular, new Members were bound to accept such regu- 


*The views and opinions expressed are those of the author and not necessarily those 
of the International Monetary Fund. 

1 See League of Nations, Records of the 2nd Assembly, Plenary Meetings, p. 334. 

2 On this question see H. Lauterpacht, Recognition in International Law (Cambridge, 
1947), p. 346, footnote 1. 


679 


2 

4 3 


680 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


lations as might be prescribed by the League in regard to their military 
forces and armaments. 


(b) Did admission to Membership in the League constitute recognition ? 


In the discussion of the question whether admission to the League of 
Nations constituted recognition by the League, a distinction should be 
made between the recognition of a Member by the League of Nations acting 
in a corporate capacity and recognition by its individual Members. There 
can be no doubt that the League in admitting new Members, after having 
examined the question whether there was a government which sincerely 
intended to observe its international obligations, recognized this state and 
its government not only as a League Member but also as a state and gov- 
ernment. Hence, admission to membership included implied recognition 
by the League for the purposes of membership in the League of Nations; 
for it would be absurd to assert that an entity is admitted as a Member but 
not recognized as a Member. 

Nevertheless, admission to League membership did not necessarily imply 
that each individual Member of the League was therefore bound to recog- 
nize every other Member. This issue was discussed in the League time and 
again. In a committee which examined this question in 1920 two opposite 
views were advanced. According to one, the admission of a state to the 
League automatically implied the recognition of that state by other Mem- 
bers. According to the other school of thought, to which the head of the 
Legal Section of the League, Mr. van Hamel, belonged, admission to the 
League did not necessarily imply recognition de jure on the part of other 
states. Furthermore, recognition de jure was not a condition which must 
previously have been complied with before admission to the League of 
Nations.* The latter view seems to be in accordance with the League’s 
practice. Argentina, Belgium and Switzerland, for instance, were Members 
of the League from 1934 to 1939, but did not recognize the U.S.S.R. Soviet 
Russia’s entry into the League in 1934 did not lead to the establishment of 
normal diplomatic relations between these countries and Soviet Russia.’ 

On the whole, therefore, it would seem that the League practice leads 
to the conclusion that simultaneous membership in an international organi- 
zation is not a substitute for de jure or de facto recognition by states. If 
a member which does not recognize another potential member abstains from 
voting, or votes against admission to membership, such abstention or vote 
may be taken as a declaration that recognition by it was not intended. But, 
even a vote in favor of admission may only be interpreted as recognition 
for the purposes of the organization to which the new member and the old 


3 See League of Nations, Records of the Ist Assembly, Plenary Meetings, pp. 618, 623. 
4 For the extensive discussion of this issue, see League of Natious Official Journal, 
Spec. Supp. No. 130, pp. 17-27, and ibid., Spec. Supp. No. 125, pp. 62-64. 
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member belong, and not as a substitute for de jure or de facto recognition.® 

In this connection, the attitude of the League vis-a-vis Colombia is note- 
worthy. In 1920 Colombia desired to accede to the Covenant but did 
not wish to be committed thereby to a recognition of the independence of 
Panama, a signatory of the Treaty of Versailles. The Council of the 
League of Nations decided that ‘‘the Secretary General should be author- 
ized to draft an acknowledgment of Colombia’s proposal of accession with- 
out expressing any opinion on the point at issue.’’® This view is also con- 
firmed by the practice of states that two or more members of the same 
organization may sever diplomatic relations’ or even withdraw recognition, 
but may nevertheless remain members of that organization. 

Conversely, a member may be excluded from an international organiza- 
tion but may maintain its diplomatic relations with individual members 
of that organization. It may even be recognized de jure or de facto by 
members of that organization, unless there is a special obligation of non- 
recognition imposed by the organization. The status of Soviet Russia 
after it had left the League in 1939 is a case in point. 


2. Specific League Action on Recognition 


The following situations may serve to illustrate the League’s actions on 
questions of recognition of a government and of recognition or verification 
of credentials. 


(a) Conditional admission of Members 


The first Assembly of the League of Nations adopted a recommendation 
(voeu) which read: 


In the event of Albania, the Baltic and Caucasian States being ad- 
mitted into the League, the Assembly requests that they should take 
the necessary measures to enforce the principle of the minorities 
treaties, and that they should arrange with the Council the details 
required to carry this object into effect.® 


Accordingly, Albania, Estonia, Latvia and Lithuania became parties to 
so-called Minorities Declarations ® which were addressed to the Council of 
the League of Nations, and which contained certain obligations concerning 
the treatment of religious, racial and linguistic minorities. 


5 For the opposite view that admission to the League is tantamount to recognition, see 
Schiiecking-Wehberg, Die Satzung des Vélkerbundes (Berlin, 1931), pp. 267-269. 

6 See League of Nations Council, Procés-Verbal, 2nd Session, 4th Meeting, p. 5. 

7 See the discussion of the severance of diplomatic relations between Uruguay and the 
U.S.S.R. League of Nations Official Journal (1936), pp. 90-98. 

8 League of Nations, Records of the 1st Assembly, Plenary Meetings, pp. 568-569. 

® For the text of these Minority Declarations, see Protection of Linguistic, Racial and 
Religious Minorities by the League of Nations (League of Nations Doc. C.L. 110. 1927. 
I. Annex) (1927 I.B.2.). 
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The League’s action in these cases has often been described as conditional 
recognition, or conditional admission of Albania, Estonia, Latvia and 
Lithuania. Whatever may be the exact meaning of the term ‘‘conditional 
recognition,’’?° there can be no doubt that the above-mentioned Minority 
Declarations constituted a prerequisite of admission. 

When Ethiopia applied for membership in the League, it was required 
to sign a declaration which read in part as follows: 


The Empire of Abyssinia, following the example of other Sovereign 
States which have given special undertakings on the occasion of their 
admission to the League of Nations, makes the following declara- 


(b) Conditional recognition of a Government 


In the early 1930’s the United States Department of State declared that 
the recognition of the Liberian Government was contingent on the adop- 
tion of reform plans advanced by the International Committee set up by 
the League of Nations. It is noteworthy that in this case the United 
States, a non-Member of the League which, however, was officially repre- 
sented on the Committee, made recognition subject to standards laid down 
by the League.?” 


(c) Credentials of the Ethiopian delegation in 1936 


In May, 1936, Italy occupied the capital of Ethiopia and issued a decree 
on May 9, 1936, annexing Ethiopia to Italy, and declaring the King of 
Italy as Emperor of Ethiopia. The Emperor of Ethiopia (Haile Selassie) 
had left the country on May 4, 1936. When an Ethiopian delegation 
presented its credentials to the 17th Assembly of the League of Nations, 
the question was raised whether the delegation was still authorized to 
represent Ethiopia. Italy maintained that the Italian Government was the 
sole effective authority in Ethiopia at that time. Although various govern- 
ments favored the plan to exclude Ethiopia from participation in the 17th 
Assembly, the Credentials Committee recommended ‘‘that the Assembly 
should consider the credentials presented by the Ethiopian delegation, de- 
spite the doubt as to their regularity, as sufficient to permit that delegation 
to sit at the present session,’’ without prejudice to the future.’* The 
Credentials Committee justified its recommendation as follows: 


10 On ‘‘ Conditional Recognition’’ see Lauterpacht, op. cit., pp. 357-364; see also State- 
ment by the Latvian Delegate, Dr. Walters, in Records of the 3rd Assembly, Minutes of 
the 6th Committee, p. 12: ‘‘When Latvia undertook to make a statement, she complied 
not with a resolution of the Assembly but with a recommendation which was not legally 
binding and did not constitute a condition for admission.’’ (Italics added.) 

11 See League of Nations Official Journal, Spec. Supp. No. 19, p. 32. 

12 See Hackworth, Digest of International Law, Vol. I, p. 306. 

18 For full text of the report of the Committee on Credentials, see League of Nations 
Official Journal, Spec. Supp. No. 155, pp. 40-41. 
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Its credentials are derived from the same authority as had more than 
once in the past issued the full powers of the Ethiopian delegation to 
previous sessions of the Assembly. On the dates on which they were 
issued (September 14th and 19th), however, the situation in Ethiopia 
had greatly changed in various respects. The Head of the state is in a 
foreign country ; the Government is no longer in the capital; according 
to some of the documents submitted, a governmental authority is stated 
to be established in another part of the country. It seems exceptionally 
difficult to judge of the nature and extent of the power of that au- 
thority, and of the strength of the connexions still existing between it 
and the Head of the state. The question that accordingly presented 
itself to the Committee was whether the Head of the state from whom 
the credentials under examination emanate was exercising his legal 
title effectively enough to make those credentials perfectly in order. 


It should be noted that the Committee based its determination in part on 
the fact that the lawful government was still established in a part of the 
country. 

The action of the Credentials Committee has been interpreted by several 
authorities as non-recognition of Italy’s conquest of Ethiopia by the 
League,’* and the Credentials Committee was considered as having the au- 
thority of granting or withholding recognition of governments through 
exercising its authority to verify the credentials of Assembly delegates. 
However that may be, the legal status of Ethiopia from 1936-1941 (the 
Emperor Haile Selassie returned to the capital on May 5, 1941) is 
controversial.‘® Nevertheless, Ethiopia remained a Member of the League 
until the dissolution of the League on April 18, 1946. 


(d) Collective non-recognition 


In one instance, in the case of Manchuria, the Assembly of the League 
resorted to collective non-recognition. On February 24, 1933, the As- 
sembly of the League of Nations adopted a report to the effect that the 
Members intended to abstain, particularly as regarded the existing régime 
in Manchuria, from any act which might delay the carrying out of the 
recommendation of the said report. The Members in adopting the report 
declared that they would continue not to recognize this régime either de jure 
or de facto, that they intended to abstain from taking any action with 
regard to the situation in Manchuria, and that they would continue their 
action among themselves and with interested states not Members of the 
League. An Advisory Committee was established by the League to advise 
the Members on the measures which should be taken as the result of the 
non-recognition of Manchuria.*® 


14 See, for instance, Survey of International Affairs, 1935, Vol. II (ed. by A. J. Toyn- 
bee, London, 1936), pp. 519-526. 

15 C. E. Balossini, L1 perte de la qualité de membre de la S.d.N. (Les cas de 1’U.R.S8.S8. 
et de la France) (Geneva, 1945), pp. 32-36. 

16 For the text of the report, see League of Nations Official Journal, Spec. Supp. No. 
113, pp. 10-13 (Session of the Advisory Committee, June 7, 1933). 
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The major findings of the Advisory Committee on the legal effects of non- 
recognition are noteworthy. The Committee held that the Members who 
continued not to recognize de jure or de facto the régime in Manchuria 
should take all steps in their power to prevent accession of Manchuria to 
general international conventions. As for closed conventions and con- 
ventions concluded under the auspices of the League of Nations, the Ad- 
visory Committee did not envisage any difficulties, since in the case of 
closed conventions the parties have to consent expressly to any extension 
of the obligations of such conventions to any new contracting party. In 
the case of conventions concluded under the auspices of the League, the 
Committee held that the Secretary General of the League should not accept 
any declaration of accession from Manchuria. As for open conventions, 
outsiders are, according to general international law, allowed to accede by 
unilateral act. For these cases the Committee suggested that the states 
with which instruments of accession were deposited, before accepting Man- 
ehuria’s accession, should consult the contracting parties to the convention. 

With reference to currency matters, the Advisory Committee held that 
a domestie currency is created by domestic law, and is actually utilized in 
the same way as any other object of value that is bought or sold in the inter- 
national market. The Committee thought it not expedient to propose that 
governments should pass legislation prohibiting transactions in ‘‘Man- 
churian currency,’’ but it desired to call the attention of countries which had 
an official foreign exchange market to the desirability of taking any useful 
measures in order to prevent official quotations in ‘‘Manchurian cur- 
rency.’’ 

On May 16, 1934, another Advisory Committee adopted a report concern- 
ing the effect of non-recognition on certain postal relations with Man- 
churia.‘** This Committee arrived at the following major conclusions: 
Manchuria as a new state could not appeal to the provisions of the Universal 
Postal Union Convention with regard to its relations with the postal ad- 
ministrations of countries belonging to the Universal Postal Union. The 
Assembly’s report, dated June 14, 1933, dealing with the non-recognition 
of the existing régime in Manchuria, however, could not be construed as 
preventing the 


postal administrations of Members of the League from taking any 
temporary measures which, not being based upon an international 
convention, and not involving the conclusion of an international con- 
vention, or the use of an organization created by an international 
convention, may seem to them advisable in order to permit in the 
present circumstances, of the forwarding of postal correspondence by 
an itinerary involving transit through Manchuria. 


17 [bid., pp. 12-13. 
18 See League of Nations Official Journal (1934), pp. 430-431. 
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Communications between the postal administrations of states Members 
of the League and the postal administration of Manchuria, should contain, 
once and for all, an explicit statement that they were only to be regarded 
as between one administration and another for the special purposes of as- 
suring the proper conduct of technical services and not as communications 
between one government and another, and that they did not imply that the 
Universal Postal Convention was applicable.’® 


3. Organs of Recognition 


There is a general principle of domestic law that the executive branch of 
a government, usually the head of state, is authorized to extend recognition 
to states and governments, and that the courts accept the findings and the 
determinations of the executive branch in matters of recognition. Thus, 
the Supreme Court of the United States held in Guarantee Trust Co. of 
New York v. United States: 


What government is to be regarded here as representative of a foreign 
sovereign state is a political rather than a judicial question, and is to 
be determined by the political department of the government. Ob- 
jections to its determination as well as to the underiying policy are 
to be addressed to it and not to the courts. Its action in recognizing 
a foreign government and in receiving its diplomatic representatives 
is conclusive on all domestic courts, which are bound to accept that 
determination, although they are free to draw for themselves its legal 
consequenees in litigations pending before them.*° 


No corresponding rule of customary international law obtains as to inter- 
national agencies. Hence, these intergovernmental agencies are deemed 
free to designate special organs which perform, functions of recognition 
or non-recognition in their relations with states, governments, insurgents 
and belligerents. 

Under the League system the Assembly was the primary organ of recog- 
nition of states, since it had exclusive jurisdiction in matters of admission. 
The Assembly was assisted in this function by the Sixth Committee of the 
Assembly which dealt with political questions and examined applications 
for admission. The Sixth Committee was charged with this function from 
1922 to 1938. Only during the first two Assembly meetings the Committee 
structure of the Assembly differed somewhat from the pattern subse- 
quently adopted. At the First Assembly, Committee V dealt with member- 
ship questions. In reporting on the application of Liechtenstein, for in- 
stance, Committee V was of the opinion that the application ‘‘cannot be 
granted, as this State does not appear to be in a position to carry out all 
the international obligations imposed by the Covenant.’ ** 


19 Ibid. 

*° (1938), 304 U. 8. 126, 137. For municipal and international courts as agencies of 
Tecognition, see Lauterpacht, op. cit., pp. 69-73. 

1 League of Nations, Records of the 1st Assembly, Plenary Meetings, p. 667. 
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In addition, there was a Credentials Committee (Committee for the Ex- 
amination of Full powers), which examined the full powers of the repre- 
sentatives at the General Assembly. Rule 5 (2) of the Rules of Procedure 
of the Assembly required that credentials should be issued either by the 
Head of State or by the Minister of Foreign Affairs. It should be noted 
that Rule 20 of the Rules of Procedure of the General Assembly of the 
United Nations is in substance identical. The practice of the League and 
of the United Nations reveals that this rule is not always observed by all 
Members of these organizations.”* 

Under Article 16 (4) of the League Covenant, a Member could be ex- 
cluded from the League by a vote of the Council concurred in by the rep- 
resentatives of all the other Members of the League represented thereon. 


THE INTER-AMERICAN SYSTEM 


The term ‘‘Inter-American System’’ ** is used here primarily with ref- 
erence to the Conferences of the twenty-one American Republics and with 
reference to the Pan American Union as the principal inter-American ad- 
ministrative agency prior to the reorganization of the system under the 
Charter of Bogota. 


1. Participation in Conferences 


The program and the regulations of the International Conferences of 
American States, frequently referred to as Pan American Conferences, 
and of the regular Meetings of the Ministers of Foreign Affairs ** called 
by the Governing Board of the Pan American Union, were formulated by 
the Governing Board of the Pan American Union. 

Other conferences, such as the Mexico City Conference of 1945 ** and 
the Rio Conference of 1947, were not called by the Governing Board. 
Therefore, the program and the regulations of these conferences were 
formulated by the host government. 

Non-recognized governments are at times not invited to Inter-American 
Conferences. Nicaragua, for instance, was not invited to the 1947 Rio 
Conference. On occasion, non-recognized governments have participated 
in Inter-American Conferences, but reservations were deposited to the 
effect that participation in a conference did not imply recognition de jure 


22 For League practice see Margaret E. Burton, The Assembly of the League of Na- 
tions (Chicago, 1941), pp. 107-109; for United Nations practice, see Doc. A/P.V./81, 
Nov. 20, 1947. 

23 On the Inter-American system see, for instance, Resolution IX of the Inter-American 
Conference on Problems of War and Peace, Mexico City, Feb. 21—-March 8, 1945, in Pan 
American Union, Congress and Conference Series, No. 47, pp. 33-38. 

24 On these conferences, see ibid., p. 34. 

25 Ibid., p. 1. 
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or de facto of the hitherto non-recognized governments by the other par- 
ticipants who had withheld recognition.” 


(a) Non-invitation to conference 


The question whether a de facto government which is not recognized by 
the great majority of the American states may be invited to a conference 
was extensively discussed at the meeting of the Governing Board of the 
Pan American Union, held on July 28, 1947. Brazil in her capacity as 
host of the Inter-American Conference for the Maintenance of Continental 
Peace and Security (August 12-September 2, 1947) requested by note of 
July 7, 1947, that ‘‘since there exists a de facto Government in Nicaragua 
... the Government of Brazil desires that the decision with respect to 
extending an invitation to that Government be entrusted to the Govern- 
ing Board of the Pan American Union.’ ** 

The Governing Board of the Pan American Union took up this matter in 
its meeting of July 28, 1947. Thirteen government replies were recorded 
as opposed to sending the invitation to Nicaragua,”® five governments voted 
in favor of the invitation, two governments abstained from voting. Op- 
posed to the invitation were the representatives of Bolivia, Brazil, Chile, 
Cuba, Ecuador, E] Salvador, Guatemala, Honduras, Mexico, Panama, Peru, 
United States, Venezuela; in favor of the invitation were the representatives 
of Argentina, Colombia, Costa Rica, Dominican Republic and Paraguay.” 
The representative of Haiti abstained on the ground that he had not re- 
ceived any instructions.*° The Ambassador of Nicaragua abstained from 
voting.** In reply to the question by the Ambassador of Venezuela whether 
a definite decision had been reached, the Chairman of the Governing Board 
(the Ambassador of Colombia) stated: ‘‘There has not been a collective 
decision by the Governing Board. There have been 13 replies recorded 
as opposed to sending the invitation.’’ ** 

It should be noted that the Ambassador of Honduras suggested that it be 
recorded in the minutes that ‘‘The Governing Board in receiving the replies 
from the governments states that it has not entered upon political questions. 

. .’ 33 This statement should be read in conjunction with that provision 
of the Statute of the Pan American Union which declares that ‘‘neither the 


26 See notes 35 and 39 below. 
27 See Minutes of the Special Meeting of the Governing Board of the Pan American 
Union, held July 28, 1947 (Approved at the meeting held Oct. 20, 1947), p. 13. 

28 Ibid., p. 17. 

29 Ibid., p. 18. It should be noted that on p. 18 Nicaragua is listed among those in 
favor of the invitation, but that on p. 24 the Ambassador of Nicaragua is recorded as 
abstaining from voting. 

80 Ibid., p. 18. 

81 Ibid., p. 24. 

82 Ibid., p. 28. 

88 Ibid., p. 26. 
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Governing Board nor the Pan American Union shall exercise functions of 
a political character.’’ ** 

On the question of principle there appeared to be agreement that the 
relations or communications of the Pan American Union with any American 
government in no wise affect the bilateral relations which the governments 
may maintain between each other.> No agreement was reached by the 
members of the Governing Board of the Pan American Union as to whether 
an invitation to the de facto government of Nicaragua implied recognition. 
One group of representatives held that an invitation would imply recog- 
nition,** while another group was of the opposite view.*’ 

The Charter of the Organization of American States, signed on April 
30, 1948, provides in Article 34: ‘‘ All Member States have the right to be 
represented at the Inter-American Conference. Each State has the right 
to one vote.’’ Since the right to participation is granted to Member States 
as such, even de facto governments, whether recognized or not, may be 
entitled to participate in the Conference. This at least is one possible 
interpretation.** 


(b) Express reservation that participation in a conference does not 
imply recognition 


In several instances express declarations have been made in connection 
with international conferences that participation in an international con- 
ference does not affect the bilateral relations of the participants and that 
such participation should not be taken as implied recognition. In par- 
ticular, the United States has repeatedly made reservations to this effect. 

Although such an express declaration may be expedient to clarify an 
otherwise ambiguous situation, it does not seem to be required by inter- 
national law, as evidenced by the following instructions to the American 
Delegation to the Bolivar Congress of 1926: 


84 See Statute and Regulations of the Pan American Union, Law and Treaty Series 
No. 9, p. 5. 

35 See Minutes of the Special Meeting of the Governing Board, op. cit., p. 14. On 
March 8, 1948, the Governing Board of the Pan American Union approved the report 
of a Special Committee recommending the participation of Nicaragua in the Bogota 
Conference. 

86 See, for instance, the statement by Venezuela, ibid., p. 15: ‘‘the Venezuelan Foreign 
Ministry maintains the criterion that an invitation to the mentioned de facto govern- 
ment would imply its recognition. .. .’’ 

87 See, for instance, the statement by Argentina ‘‘that this invitation in no wise im- 
plies recognition.’’ JIbid., p. 17. 

88 See, for instance, Josef L. Kunz, ‘‘The Bogota Charter of the Organization of 
American States,’’ this JouRNAL, Vol. 42 (July, 1948), p. 575: ‘‘This seems to re- 
establish the legal rule that the right to be represented does not depend on whether the 
de facto government of a Member State is or is not recognized at the time in question.’’ 
See also C. G. Fenwick, ‘‘The Recognition of De Facto Governments,’’ this JOURNAL, 
Vol. 42 (October, 1948), p. 863. 
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The Department concurs in your view that the mere participation of 
Nicaraguan and Ecuadorean delegates could not be considered to 
constitute recogniton of the existing regimes in those countries and 
it prefers that you should not raise the question or be a party to any 
statement. However, you should not sign any document bearing the 
signatures of, or to be signed by the delegates of Nicaragua and Ecuador 
in their representative capacity. (Paraphrase.) *° 


2. Governing Board of the Pan American Union 


Each of the twenty-one American Republics is authorized as of right to 
participate in the meetings of the Governing Board of the Pan American 
Union. There is nothing in the Statutes or the Regulations of the Pan 
American Union *° which would exclude non-recognized governments from 
participation in the deliberations of the Governing Board. 

At the Mexico City Conference of 1945 the following provision on the 
composition of the Governing Board was adopted: 


The Governing Board of the Pan American Union shall be composed 
of one ad hoc delegate designated by each of the American Republics, 
which delegates shall have the rank of Ambassadors and shall enjoy 
the corresponding privileges and immunities, but shall not be part of 
the diplomatic mission accredited to the government of the country 
in which the Pan American Union has its seat.** 


There is every indication that it was the intention of the authors of this 
provision to separate the question of participation in the meetings of the 
Governing Board from the question of recognition.*? 

In practice, a non-recognized government may abstain from voting on all 
or certain matters. From June, 1947, up to December 4, 1947, the repre- 
sentative of the de facto government of Nicaragua, for instance, abstained 
from voting on questions related to the recognition of his government or to 
participation in international conferences. 


3. The Council of the Organization of American States 


Under the Charter of the Organization of American States ‘‘the Coun- 
cil” is to take the place of the Governing Body of the Pan American 
Union, but its functions will be considerably enlarged as compared with 
those of the present Governing Body. Article 48 of the Charter is pat- 
terned after Resolution IX, point 3, of the Mexico City Conference of 
1945. It reads: 


89 See Hackworth, op. cit., Vol. I, p. 347. 

40See Statute and Regulations of the Pan American Union, Law and Treaty Series 
No. 9. 
las Resolution IX (3). For the corresponding Art. 48 of the Charter of the Organiza- 
tion of American States, see below. 

42 Pan American Union, Congress and Conference Series, No. 47, loc. cit., p. 13. 


THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


The Council of the Organization of American States is composed of 
one Representative of each Member State of the Organization, especially 
appointed by the respective Government, with the rank of Ambassador. 
The appointment may be given to the diplomatic representative ac- 
credited to the Government of the country in which the Council has 
its seat. During the absence of the titular Representative, the Gov- 
ernment may appoint an interim Representative. 


Since the members of the Council are appointed by the respective gov- 
ernments, recognition of such governments is not a prerequisite to member- 
ship in the Council. Since, furthermore, the individual representatives 
of the Member states are not necessarily identical with the diplomatic rep- 
resentative ‘‘accredited to the Government of the country in which the 
Council has its seat,’’ a Member state is authorized to participate in the 
Council even in the absence of diplomatic relations with the host state. It 
should be noted that the Charter of the Organization of American States 
is not yet in force. The Charter will enter into force if and when two 
thirds of the signatories have deposited their ratifications; with respect to 
the remaining states it shall enter into force in the order in which they 
deposit their ratifications. (See Article 109 of the Charter.) 


4, Collective Severance of Diplomatic Relations 


The Third Meeting of the Ministers of Foreign Affairs of the American 
Republics convened in Rio de Janeiro from January 15 to 28, 1942. It 
adopted a recommendation that the American Republics 


in accordance with the procedures established by their own laws and 
in conformity with the position obtaining in each country in the ex- 
isting continental conflict, recommend the breaking of their diplo- 
matie relations with Japan, Germany and Italy, since the first-men- 
tioned state attacked and the other two declared war on an American 
country.*® 

In accordance with this recommendation, all the American Republics which 

had not done so before severed diplomatic relations with or declared war 

against one or several Axis Powers.** 


UNITED NATIONS 


1. Admission to Membership 


The United Nations Charter provides in Article 4 that new Members, 
that is, other than the original Members designated in Article 3, may be 


43 On this recommendation see Charles G. Fenwick, ‘‘Third Meeting of Ministers of 
Foreign Affairs at Rio de Janeiro,’’ in this JOURNAL, Vol. 36 (1942), p. 178; on 
Resolution V concerning severance of commercial and financial relations, see ibid. 

44 For fina] list and chart on these measures, see Bulletin of the Pan American Union, 
February, 1946, p. 94. 
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admitted if they are peace-loving states, accept the obligations of the 
Charter, and in the judgment of the Organization are able and willing to 
earry out these obligations. 

Admission to membership does not imply collective recognition by the 
United Nations individually. At the San Francisco Conference in 1945, 
the Norwegian Delegation proposed an amendment which was designed to 
give the new Organization the power of recommending collective recog- 
nition and collective withdrawal of recognition of new states and govern- 
ments.*® Since this amendment was not adopted, it can be inferred that 
it was the intention of the authors of the Charter not to interpret admission 
to membership as equivalent to collective recognition of states or govern- 
ments, except for the purpose of membership in the Organization. 


2. Procedure of Admission 


Under the League Covenant, the Assembly was the sole authority to de- 
cide on the admission of new Members; under the United Nations Charter 
new Members are admitted ‘‘by a decision of the General Assembly upon 
the recommendation of the Security Council’’ (Article 4 (2) ).*° 

The question has been raised whether, and to what extent, the General 
Assembly is bound by the recommendations of the Security Council. To 
clarify the relationship between the General Assembly and the Security 
Council in matters of admission to membership, new rules were adopted in 
the course of the Second Session of the General Assembly of the United 
Nations.*? 


45See United Nations Conference on International Organization, Amendments and 
Observations on the Dumbarton Oaks Proposals, submitted by the Norwegian Delegation, 
May 3, 1945. Doe. 2, G/7, n. (1), p. 2. 

46 On recognition by the League of Nations, see Philip C. Jessup, A Modern Law of 
Nations (New York, 1948), p. 45; see also Malbone W. Graham, The League of Nations 
and the Recognition of States (Berkeley, 1933), passim. 

With reference to the United Nations, Jessup (op. cit., p. 47) suggests that 
**it would be within the competence of the General Assembly to adopt by the two-thirds 
vote required under Article 18 for important questions a declaration relative to the 
essential characteristics of a state and to assert that there must be a finding of the 
possession of such characteristics before any political entity is recognized as a state 
- . . the criteria for membership would not be identical with the criteria for statehood, 
but the latter would not be included within the former, since one requirement for 
membership is that the applicant shall be a state.’’ 

47 See ‘‘Rules covering the Admission of New Members to the United Nations’’ in 
General Assembly, First Session, Journal No. 75, Supp. A-64, Add. 1, p. 824, and U. N. 
Doc. A/502, Nov. 20, 1947, incorporating new Rules of Procedure for the General As- 
sembly Nos. 113, 114, 116, 117, adopted on Nov. 19, 1947; see especially the new Rule 116. 
In addition, the Assembly, at its 122nd plenary meeting, held on Nov. 21, 1947, and on 
the recommendation of the First Committee, adopted certain rules governing the ad- 
mission of new Members, for insertion in the Rules of Procedure of the General Assembly 
as adopted on Nov. 17, 1947. For text of these rules (Rules 123 to 127) see U. N. Doe. 
A/520, Dee. 12, 1947, p. 23. On the use of the ‘‘veto’’ in the Security Council in 
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On November 17, 1947, the General Assembly of the United Nations 
adopted several resolutions related to admission procedures. The <As- 
sembly requested the Security Council by five separate resolutions to re- 
consider the applications of Finland, Ireland, Italy, Portugal and Trans- 
jordan, as admission had been recommended by nine of the eleven members 
of the Security Council. An overwhelming majority of the Assembly held 
that these states met the requirements of Article 4 of the Charter of the 
United Nations. A similar resolution on Austria was also adopted. An- 
other resolution requested China, France, the U.S.S.R., the United King- 
dom, and the United States to consult on pending applications and to reach 
agreement among themselves. These seven resolutions revealed a tendency 
to strengthen the authority of the General Assembly vis-a-vis the Security 
Council in membership questions.** 


3. Conditional Admission 


The General Assembly by resolution *® requested the advisory opinion 
of the International Court of Justice on two questions: 


(i) Is a Member which is called upon to vote on admission in the 
Security Council, or in the General Assembly, authorized to make its 
consent to admission contingent on conditions not expressly provided 
for in Art. 4 (1) of the Charter? 

(ii) Can such a Member, while it recognizes the conditions set forth 
to be fulfilled by the State concerned, subject its affirmative vote to 
the condition that other States be admitted to membership in the United 
Nations together with that State? 


The International Court of Justice rendered its Advisory Opinion on 
May 28, 1948.°° The majority opinion was shared by Judges Guerrero 
(President), Alvarez, Fabela, Hackworth, De Visscher, Klaestad, Badawi 
Pasha, Hsu Mo, and Azevedo. The majority opinion stated that Article 
4 (1) of the Charter lays down five requisite conditions for admission to 
membership in the United Nations: an applicant must (1) be a state; (2) 
be peace-loving; (3) accept the obligations of the Charter; (4) be able to 
earry out these obligations; and (5) be willing to do so. All these con- 
ditions are subject to the judgment of the Organization. The judgment 
of the Organization means the judgment of the two organs mentioned in 


connection with applications for membership, see Bernhard G. Bechhoefer, ‘‘ Voting in 
the Security Council,’’ Department of State Bulletin, Vol. XIX, No. 470 (July 4, 1948), 
p. 3, especially pp. 5-7. On membership in general, see also Hans Kelsen, ‘‘ Membership 
in the United Nations,’’ Columbia Law Review, Vol. 46 (May, 1946), p. 391. 

48 For the voting on these resolutions in the General Assembly, see United Nations 
Weekly Bulletin, Nov. 25, 1947, p. 685. 

49 See U. N. Doc. A/471 adopted by the General Assembly on Nov. 17, 1947. 

50 International Court of Justice, Conditions of Admission of a State to Membership 
in the United Nations (Article 4 of the Charter). Advisory Opinion of May 28th, 
1948; this JoURNAL, Vol. 42 (1948), p. 927. 
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paragraph 2 of Article 4, and, in the last analysis, the judgment of its 
Members. These conditions must be regarded not merely as the necessary 
conditions, but also as the conditions which suffice; they do not ‘‘repre- 
sent only an indispensable minimum in the sense that political considera- 
tions could be superimposed upon them, and prevent the admission of an 
applicant which fulfils them.’’ 

The political character of an organ cannot release it from the observance 
of treaty provisions established by the Charter when they constitute 
limitations on its power or criteria for its judgment. To ascertain whether 
an organ has freedom of choice for its decision, reference must be made to 
the terms of its constitution. In this case, the limits of this freedom are 
fixed by Article 4 and allow for a wide liberty of appreciation. There is 
therefore no conflict between the functions of the political organs on the 
one hand, and the exhaustive character of the prescribed conditions on the 
other. On the basis of the rule which the Court adopts in its interpretation 
of Article 4, making the ‘‘consent to the admission of an applicant de- 
pendent on the admission of other applicants . . . clearly constitutes a 
new condition.’’ 

The various minority opinions differed in their interpretation of the 
question as to whether a state which fulfills the conditions of membership 
provided in Article 4 has an automatic right to membership or whether the 
special approval of the General Assembly or the Security Council is re- 
quired, even though the conditions of Article 4 are met. Judge Alvarez 
concluded that all states fulfilling the prerequisites of Article 4 of the 
Charter have a right to membership in the Organization.* By contrast 
Judge Azevedo ruled with reference to the subjective right to be admitted 
to international society that the candidate is in' no circumstances entitled 
to judge whether the conditions of Article 4 are fulfilled. This is the task 
of the Organization which may, or may not, accept the proposal by a 
‘‘judgment’’ in the sense of Article 4 which the Organization alone can 
render. Therefore, ‘‘it is not a question of right but simply of interest.’’ °° 

The joint dissenting opinion ®* of Judges Basdevant, Winiarski, Sir 
Arnold MeNair and Read held that the United Nations system of admission 
involves a decision by the General Assembly whereby admission ‘‘will be 
effected’’; this decision is taken upon a recommendation made by the Se- 
curity Council; that recommendation cannot be made and that decision 
cannot be taken, unless the applicant state meets certain qualifications 
specified in paragraph 1 of Article 4. The essential feature of this system 
is the decision of the General Assembly, whereby the admission ‘‘will be ef- 
fected.’’ Article 4 (1) of the Charter does not contain any express and 


511. C. J., op. cit., p. 71. 
52 Ibid., p. 77. 
58 See ibid., pp. 82-93. 
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direct statement that the qualifications of a state provided therein are 
sufficient, and that once they are fulfilled admission must of necessity 
follow. The paragraph does not even imply any such restrictions. The 
language of Article 4—‘‘Membership is open,’’ ‘‘Peuvent devenir Mem- 
bres,’’ ‘‘admission will be effected,’’ ‘‘se fait’’—is permissive in tone, not 
mandatory. This provision does not contain any evidence of any definite 
intention to deprive the Security Council or the General Assembly or their 
members of the legal right to give effect to other considerations. 

Also the proceedings of the San Francisco Conference furnish evidence 
that the above-mentioned qualifications are essential, but they do not con- 
tain any indication that they must be regarded as sufficient to impose upon 
the Organization a legal obligation to admit the state which possesses them. 

Judge Zoriéié in his dissenting opinion examined the language of the 
request for an Advisory Opinion and found that the word ‘‘conditions’’ in 
the first question has a different meaning from that which it has in the sec- 
ond question. While in the former reference is made to ‘‘Qualities that 
must exist at the moment of considering the admission,’’ the word is used 
in the latter in the traditional legal sense, that is to say, it relates to a 
future and uncertain event. This condition concerns the question whether 
a Member will in the future make its vote dependent on the simultaneous 
admission of several applicant states. The applicant can in no way con- 
tribute to the fulfillment of this condition.** An applicant state, even if it 
meets these fundamental requirements, is not automatically entitled to ad- 
mission to the United Nations; it is subject to the decisions of political 
organs which are empowered to base their decision ‘‘on any kind of con- 
siderations.’’ However, in the exercise of their discretion these political 
organs are subject to certain limitations. Judge Krylov, in his dissenting 
opinion, held that a state which possesses all the qualifications required by 
Article 4 (1) of the Charter is not ipso facto entitled to be admitted to 
membership in the United Nations. The political organs of the United 
Nations must still decide whether or not they wish to recommend admission 
and to admit it.°° The Charter gives every Member of the Organization 
the right to judge whether a particular state can be admitted to member- 
ship, such judgment to be based on the presence or absence of the qualifica- 
tions required by Article 4 of the Charter and on considerations of a po- 
litical nature. Judge Krylov takes issue with the phrase ‘‘conditional 
vote.”” A vote may be affirmative or negative; or a Member may also 
abstain from voting. But a ‘‘conditional vote’’ is meaningless in law. 
The request by the General Assembly refers in the last analysis not to the 
**vote’’ but to the reasons for it.** 


34 Ibid., p. 97. 
55 Ibid., p. 110. 
58 Ibid., p. 114. 


RECOGNITION OF INTERNATIONAL ORGANIZATIONS 695 


4. Recognition of Political Entities by the United Nations and Specialized 
Agencies 


Several political entities have been recognized by intergovernmental 
organizations exclusively for the purposes of these organizations; others 
have been recognized independently of their recognition by the individual 
members of these organizations. 


(a) Membership of the Ukrainian Soviet Socialist Republic and the 
Byelorussian Socialist Republic in international organizations 


The so-called Stalin Constitution of 1936 was modified by the Soviet 
Autonomy Decrees of February 1, 1944, with a view to (1) the establish- 
ment of direct relations of the Union Republics with foreign states,*’ 
and (2) ‘‘with the aim of strengthening the defensive power’’ of the Union 
of Soviet Socialist Republics.** The second decree on the organization of 
separate military formations of the Union Republics and on the trans- 
formation of the People’s Commissariat for Defense from an All-Union 
into a Union-Republican People’s Commissariat is outside the scope of 
this paper. 

By the decree on direct relations with foreign Powers the 1936 Constitu- 
tion was amended as follows: 


(i) To Art. 14 which originally read: 


The jurisdiction of the Union of Soviet Socialist Republics as 
represented by its highest organs of state authority and of organs 
of government covers: (a) the representation of the Union in 
international relations, the conclusion and ratification of treaties 
with other states; 


the following clause has been added: 


the establishment of the general character of the relations between 
the Union Republic and foreign States. 


(ii) To Art. 18 which originally read: 


The territory of the Union Republics cannot be altered without 
their consent ; 
the following clause has been added: 


Each Union Republic has the right to enter into direct relation 
with foreign States, to conclude agreements with them and ex- 
change diplomatic and consular representation with them. 
It should be noted that Article 18 as amended should be read in con- 
Junction with Article 14. Hence, any treaty or agreement concluded by 


57 For text of the decrees, see International Conciliation, No. 398 (March, 1944), 
p. 246. 
58 Ibid., p. 247. 
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a Union Republic must be ratified in Moscow before it can be put into 
force. 


(iii) Article 60 which deals with the Highest Organs of State Power of 
constituent Republics of the Union was amended by adding a new 
sub-section (c) providing that the Supreme Council (Soviet) of 
the Union Republic ... (a) [is authorized to provide the] 
‘*Establishment of the representation of the Union Republic in 
international relations.”’ 

(iv) By the same decree the People’s Commissariat for Foreign Affairs 
was to be transformed from an All-Union into a Union-Repub- 
lican People’s Commissariat. 


In short, the 16 constituent republics of the U.S.S.R., including the 
Estonian §.8S.R., the Latvian S.S.R., and the Lithuanian S.S.R., were au- 
thorized ‘‘to enter into direct relations with foreign states.’’ Mr. Molotov, 
in reporting the Autonomy Decrees of February 1, 1944, to the Supreme 
Soviet of the U.S.S.R., stated that the Union Republics ‘‘have quite a few 
specific economic and cultural requirements which cannot be covered in 
full measure by All-Union representation abroad and also by treaties and 
agreements of the Union with other States. These national requirements 
can be met better by means of direct relations of the Republics with cor- 
responding States.’’ 

The Autonomy Decrees, when first issued on February 1, 1944, gave 
rise to considerable speculation as to their effect on the constitutional struc- 
ture and on the future character of the international relations of the 
U.S.S.R. The questions raised included the following: (1) Will there be 
16 Soviet Socialist Republics instead of the U.S.S.R.? (2) Will every one 
of these states actually seek to set up diplomatic relations with other states? 
(3) Will the U.S.S.R. claim 16 votes in international intergovernmental 
organizations? The last question was settled, at least temporarily, in 1945 
by the Yalta and San Francisco Conferences. At the Yalta Conference a 
report of the Meeting of the Foreign Ministers was approved which pro- 
vided : 

Paragraph 2 is that it will be for the Conference [i.e., the San 
Francisco Conference] to determine the list of the original members 
of the organization. At that stage the delegates of the United King- 


dom and the United States will support the proposal to admit to 
original membership two Soviet Socialist Republics. 


This agreement was not incorporated into the official report on the Yalta 


Conference, but the New York Times published on March 30, 1945, a 
White House statement to the effect that the Soviet representatives at the 


59 See ‘‘Report of Vyacheslaw M. Molotov to the Supreme Soviet of the Union of 
Soviet Socialist Republics (February 1, 1944),’’ in International Conciliation, No. 398 
(March, 1944), p. 241. 

60 Quotation from James F. Byrnes, Speaking Frankly (New York, 1947), p. 40. 
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Yalta Conference indicated their desire to raise at the San Francisco Con- 
ference of the United Nations, the question of representation for the 
Ukrainian 8.S8.R. and the White Russian S.S.R. The American repre- 
sentative stated that in this case the United States would ask for three 
votes also.* 

On April 27, 1945, the Second Plenary Session of the San Francisco 
Conference resolved that ‘‘the Ukrainian Soviet Socialist Republic and the 
Byelo-Russian Soviet Socialist Republic be invited to be initial members 
in the proposed international organization.’’** On April 10, 1945, the 
Government of the Ukrainian S.8.R. had submitted a Declaration to the 
San Francisco Conference which reads in part as follows: 


The Ukrainian Soviet Socialist Republic, on the basis of its Constitu- 
tion of January 30, 1937, and the constitutional revisions and amend- 
ments adopted by the Supreme Soviet of the Ukrainian Soviet Socialist 
Republic on March 4, 1944, has recovered the right which it formerly 
had and which it voluntarily ceded to the Union of Soviet Socialist 
Republics in 1922, to establish direct relations with foreign states, 
to conclude agreements with them and to have independent representa- 
tion at international conferences and bodies set up by the latter. This 
is also in full accord with the Constitution of the U.S.S.R. and the 
constitutional acts of the Supreme Soviet of the U.S.S.R. dated Feb- 
ruary 1, 1944. (Italics added.) * 


A similar declaration was submitted by the Byelorussian 8.S.R. It reads 
in part: 


The Byelorussian Soviet Socialist Republic, in accordance with its 
Constitution and the constitutional laws of March 24, 1944, as a 
sovereign state is competent to enter into direct relations with foreign 
states, to conclude agreements with them, to participate in any inter- 
national conferences, international bodies, etc. 


The constitutional prerogatives of the Byelorussian Soviet Socialist 
Republic in the field of international relations give her all the rights 
and grounds to participate in the International Organization of the 
United Nations. (Italics added.) * 


In short: (1) from 1945 to 1948, only two of the sixteen Union Republics 
have claimed separate membership in international conferences and inter- 
national organizations; (2) no direct diplomatic relations have been estab- 
lished between the Ukrainian S.S.R. and the Byelorussian S.S.R., and 
other states; only through the medium of international agencies have the 
Ukrainian and the Byelorussian Republics established direct contacts with 


61 On this point see also Byrnes, op. cit., pp. 41-42. 

62See Documents of the United Nations Conference on International Organization, 
San Francisco, 1945, Vol. I, p. 168. 

68 For text of the ‘‘Declaration’’ see Information Bulletin (Spec. Supp., May, 1945) 
issued by the Embassy of the U.S.S.R. in Washington, p. 1. 
84 Ibid., p. 7. 
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other Powers; (3) the Autonomy Decrees of February 1, 1944, have ap- 
parently not been put into effect in respect of any of the other 14 Con- 
stituent Republics and up to now they have not been fully applied even 
in respect to the Ukrainian §.S.R. and the Byelorussian S.S.R.;* (4) the 
Ukrainian §.8.R. and the Byelorussian S.S.R. are members of the following 
intergovernmental organizations in addition to the United Nations: In- 
ternational Telecommunications Union (ITU); Universal Postal Union 
(UPU). The Byelorussian S.S.R. and the Ukrainian S.S.R., having joined 
the World Health Organization on April 7, and April 3, 1948, respectively, 
declared their intention to withdraw from that Organization on February 
12, 1949. 


(6) Pakistan 


Pakistan furnished another example of the recognition of a new state by 
international organizations, independently of the recognition of the new 
state by the individual members of these organizations. This statement 
requires, however, at least one qualification: The Indian Independence 
Act, 1947, provides in Section 1 that as from August 15, 1947, two inde- 
pendent Dominions shall be set up in ‘‘India,’’ to be known respectively 
as India and Pakistan. Hence, Pakistan was potentially recognized as a 
new state in the sense of international law, at least by the United Kingdom 
even before it came into existence. Effectiveness of the recognition was, 
of course, contingent on the establishment of Pakistan. 

The question whether the Dominion of ‘‘India’’ should be considered as 
a new body politic or as in principle identical with that ‘‘India’’ which 
had adhered to the United Nations and several specialized agencies was 
most ardently debated between June 3, 1947—the day of Mr. Attlee’s 
announcement of the intention of the United Kingdom to transfer ‘‘gov- 
ernmental powers’’ on a Dominion status basis to one or two successor 
authorities—and August 15, 1947, the day the India Independence Act, 
1947, entered into force. On August 8, 1947, the Assistant Secretary Gen- 
eral for Legal Affairs of the United Nations (Dr. Ivan Kerno) addressed 
a memorandum to Mr. Trygve Lie on the effect of the partition of India 
on membership and representation of India in the United Nations. This 
memorandum concludes that from the viewpoint of international law the 
situation is one in which a part of an existing state breaks off and becomes 
a new state; accordingly there is no change in the ‘‘international status 
of India.’’ The territory which breaks off ‘‘will be a new state; it will 


65 On the domestic and international effects of these decrees, see James T. Shotwell, 
The Great Decision (New York, 1944), pp. 67-82; Max M. Laserson, Russia and the 
Western World (New York, 1945), pp. 100-114; Alfred Verdross, ‘‘ Die Volkerrechts- 
subjektivitat der Gliedstaaten der Sovietunion,’’ Osterreichische Zeitschrift fiir Of- 
fentliches Reckt (1946), Vol. 1, pp. 212-218; Frederick L. Schuman, Soviet Politics 
at Home and Abroad (New York, 1946), pp. 475-478. 
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not have the treaty rights of the old state, and it will not, of course, have 
membership in the United Nations.’’ 

Subsequently Pakistan was admitted to membership in the Food and 
Agriculture Organization (FAO), International Civil Aviation Organiza- 
tion (ICAO), International Labor Organization (ILO), the International 
Telecommunications Union (ITU), United Nations (U.N.), World Health 
Organization (WHO), and Universal Postal Union (UPU). The total 
number of members in these organizations is as follows (October, 1949) : 
U.N. (59), FAO (58), ICAO (55), ILO (60), ITU (81), WHO (66), 
UPU (88). 

It is safe to assume that Pakistan even now has not been expressly recog- 
nized by all the 59 Members of the United Nations, much less at the date 
of admission to these international organizations, nor that it has established 
diplomatic relations with all these states. No exact figure on the number 
of Pakistan’s diplomatic representatives has been available. In short, 
Pakistan’s membership in U.N., ILO, ICAO and ITU furnishes additional 
evidence for the thesis that recognition of states by international agencies 
is not equivalent to or dependent on recognition by member states. 

As for India, the Indian Independence (International Agreements) 
Order, 1947, provides that: 


Membership of all international organizations together with the rights 
and obligations attaching to such membership, will devolve solely upon 
the Dominion of India. 


For the purposes of this paragraph any rights or obligations arising 
under the Final Act of the United Nations Monetary and Financial 
Conference will be deemed to be rights or obligations attached to mem- 
bership of the International Monetary Fund and to membership of the 
International Bank for Reconstruction and Development. 


Hence, for purposes of membership in international organizations the 
Dominion of India is recognized as if it were identical with the ‘‘India’’ 
existing prior to August 15, 1947. It should be noted that, despite the 
general tendency of the United Nations and other agencies to recognize 
without interruption India’s membership, the Legal Department of the 
United Nations has raised the question whether ‘‘new credentials should 
be requested for the Indian representatives in the organs of the United 
Nations.’ In terms of territory and population the ‘‘India’’ of Febru- 
ary 1, 1948, is the pre-partition India minus Pakistan (Pakistan includes 
26.4 percent of the territory and 23.3 percent of the population of British 
India). However, by virtue of the recent agreements with the Princely 
States which, until partition, had been under the paramountcy of the British 


° For text of legal opinion of the Secretariat, see U. N. Doc. PM/473, Aug. 12, 1947. 
See also Yuen-li Liang, ‘‘Notes on Legal Questions concerning the United Nations,’’ 
this JournaL, Vol. 43 (January, 1949), p. 134, especially pp. 144-149. 
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Crown, India’s ‘‘sphere of influence’’ has been considerably increased in 
these areas. 


(c) Other political entities and separate customs territories 


(1) Other political entities. Several political entities that were not 
states in the sense of international law were recognized as separate members 
of intergovernmental organizations. The Universal Postal Union, for 
instance, includes Algeria, French colonies and Protectorates in Indo-China, 
the whole of the other French colonies, and several similar entities, as 
separate units.*’ Similarly, the International Telecommunications Union 
grants full membership rights to the Belgian Congo and Territories of 
Ruanda-Urundi, the French Protectorates of Morocco and Tunisia, the 
Netherlands Indies, Portuguese colonies, and Territories of the United 
States. 

(2) Separate customs territories. At the Geneva Session of the ITO 
Conference (April 10 to August 22, 1947) Article 68 of the ITO Draft 
Charter ®** was amended to include under the heading ‘‘Membership”’ 
‘separate customs territories’’ which, ‘‘though not responsible for the 
formal conduct of their diplomatic relations,’’ are autonomous in the con- 
duct ‘‘of their external commercial relations and of the other matters pro- 
vided for’’ by the ITO Charter. Moreover, Article 68 (4) of the Geneva 
draft reads: 


Any separate customs territory admitted to the Organization under 
paragraph 3 of this Article which is accorded full voting rights shall 
thereupon be a Member of the Organization. 


Article 71 (1) (b) of the Havana Charter of the International Trade 
Organization provides that separate customs territories which have been 
invited to the United Nations Conference on Trade and Employment are en- 
titled to original membership in the ITO. Under Article 71 (3) of the 
ITO Charter a separate customs territory not invited to the Havana ITO 
Conference shall become a member if its admission has been approved by 
the Conference of the International Trade Organization and if the member 
which is responsible for the formal conduct of its diplomatic relations ac- 
cepts the Charter on behalf of the separate customs territory. 

It is obvious that these ‘‘separate customs territories’’ are not recognized 
by the ITO as states in the sense of international law. Nevertheless, full 
voting rights are accorded to them under Article 75 of the Havana Charter. 


67 For complete listing of the members of the UPU in 1939, see International Agencies 
in Which the United States Participates (Department of State Publication No. 2699, 
Washington, 1946), pp. 299-300; for 1948 membership, see United Nations Weekly 
Bulletin, Jan. 15, 1948, pp. 62-64. 

68 For amendments to Art. 68, proposed at the Havana ITO Conference, designed to 
strengthen the legal position of ‘‘separate customs territories,’’ see U. N. Doe. E/Conf. 
2/C.6/1. 
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Also, the ‘‘separate customs territories,’’?’ Burma, Ceylon and Southern 
Rhodesia, were parties to the Final Act adopted at the Geneva ITO Con- 
ference and thereby Contracting Parties to the General Agreement on 
Tariffs and Trade. In the meantime, Burma and Ceylon have attained 
Dominion status (January 4, and February 4, 1948, respectively) .°° 


5. Suspension of Rights and Privileges 


Upon recommendation of the Security Council, a Member of the United 
Nations may be suspended from the exercise of the rights and privileges of 
Membership if preventive or enforcement action has been taken by the 
Security Council under Chapter VII of the United Nations Charter (Article 
5). A suspension of rights and privileges has a certain resemblance to 
the severance of diplomatic relations between states, but it is obviously 
a much more hostile act than the mere rupture of diplomatic relations, 
since it presupposes preventive or enforcement action by the Security 
Council. 


6. Expulsion from the United Nations 


If a Member persistently violates the principles of the Charter, it may 
be expelled from the United Nations by the General Assembly upon recom- 
mendation of the Security Council. This article (Article 6), corresponds 
to Article 16 (4) of the League of Nations Covenant. In the light of the 
League’s practice, one can assume that expulsion from the United Nations 
need not necessarily be accompanied by withdrawal of recognition of the 
expelled state or government by other Members. 


7. Organs of Recognition 
(a) Admission to membership 


In addition to the Security Council and the General Assembly, several 
Committees of the United Nations are concerned with matters related to 
admission and credentials. Under Rule 59 of the Rules of Procedure of 
the Security Council,” applications for membership are usually referred 
to a Committee of the Security Council on which each member of the 
Council is represented. In the General Assembly membership questions 
are usually taken up by Committee I (Political and Security Committee). 


(b) Credentials 


The credentials of representatives on the Security Council must be ex- 
amined by the Secretary General of the United Nations, who shall submit 
a report to the Council for approval. The credentials of delegates to the 


6° See on this point U. N. Doe. E/Conf.2/C.6/51. 
70 See U. N. Doc. 8/96, Rev. 3, Jan. 27, 1948. 
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General Assembly are examined by the Credentials Committee composed 
of nine members. Pending the report of the Secretary General or a de- 
cision of the General Assembly which would bar delegates from participa- 
tion in the General Assembly, a representative to whose admission a Member 
has raised objections must be seated provisionally. 


8. United Nations Relations with Spain 


Only in relation to Spain has the United Nations taken measures which 
may be designated as collective non-recognition. This non-recognition was 
incorporated into the General Assembly Resolution of December 12, 1946.” 
The General Assembly recommended inter alia that the Franco Govern- 
ment be debarred from membership in international agencies established 
by or brought into relationship with the United Nations; and that it be 
excluded from participation in conferences or other activities sponsored 
by the United Nations or its related agencies." The General Assembly 
further recommended that all Members of the United Nations should im- 
mediately recall their diplomatic representatives, unless within a reason- 
able time a government could be established which would derive its au- 
thority from the consent of the governed, and would give reasonable 
assurance of freedom and democracy. This resolution was in substance 
reaffirmed by the Second General Assembly on November 17, 1947. 

Not only is Spain under its present régime not eligible for membership 
in the United Nations, but it has been excluded also from membership in 
Specialized Agencies. On May 13, 1947, Spain was barred from member- 
ship in the International Civil Aviation Organization, by decision of the 
First Assembly of I.C.A.0., which adopted an amendment to the Inter- 
national Civil Aviation Convention having the effect of excluding Spain. 
This amendment will come in force when ratified by twenty-eight parties 
to the Convention. Since May 13, 1947, Spain has not been invited to 
participate in the work of the principal and subsidiary organs of the Inter- 
national Civil Aviation Organization. 


9. Participation of Non-Recognized Governments in United Nations Meet- 
ings 


The Government of Nicaragua, for instance, which came into power after 
a coup d’état on May 25, 1947, has participated in the meetings of the 


71 See General Assembly, First Session, Journal No. 75, Supp. A-64, Add. 1, pp. 825- 
826; also U. N. Doe. A/479, Nov. 14, 1947. 

72 See, however, Art. IV (2) of the Agreement between the United Nations and the 
International Monetary Fund: ‘‘Neither organization, nor any of their subsidiary 
bodies, will present any formal recommendations to the other without reasonable prior 
consultation with regard thereto. Any formal recommendations made by either organi- 
zation after such consultation will be considered as soon as possible by the appropriate 
organ of the other.’’ 
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principal and subsidiary organs of the United Nations; such participation, 
however, should not be construed as implied recognition of the Govern- 
ment of Nicaragua by the other Members of the United Nations. 


The foregoing analysis permits the following conclusions: 


1. States in the sense of international law may be recognized for the 
purposes of the organization even though they are not recognized by indi- 
vidual members of the organization. 

2. Political entities other than states in the sense of international law 
may be recognized solely for the purpose of membership in inter-govern- 
mental agencies as evidenced by the Ukrainian Soviet Socialist Republic 
and the Byelorussian Soviet Socialist Republic and by those political 
entities, other than states, which are actual or potential members of the 
Universal Postal Union, the International Telecommunications Union, and 
the International Trade Organization (‘‘separate customs territories’’). 

3. Admission to membership by an international organization constitutes 
recognition of the state or the government by the organization, but only 
for the purposes of membership. 

4. Admission to membership in an international organization does not 
constitute implied de facto or de jure recognition of a state or a govern- 
ment by the individual members of the organization. 

5. Expulsion from membership, or withdrawal from membership, does 
not lead automatically to withdrawal of recognition of a state or a govern- 
ment on the part of the remaining members of the international organiza- 
tion concerned. 

6. Non-recognition of a state or government by other states is not 
necessarily implied in a vote against the admission of a state or government 
in an international agency. 

7. Express non-recognition of a régime can be voiced collectively by an 
international organization, as evidenced by the League of Nations Resolu- 
tion on Manchoukuo in 1932, the Resolutions of the General Assembly of 
the United Nations on Spain, and the Resolution on Spain of the First 
Assembly of the International Civil Aviation Organization. 

8. Recognition as a de facto or de jure government may be recommended 
collectively to the individal members of an international organization as 
evidenced by the Resolution of the General Assembly of the United Nations, 
dated December 12, 1948, declaring the Government of the Republic of 
Korea as the lawful Government and the only such Government in Korea.” 

9. Whether recognition of a government may be withdrawn from one 
member government by an international organization has to be decided 
in the light of the actual status of the government and of the organic law 
of the agency concerned. Since the admission to membership is usually 


78 See U. N. Docs. A/788, Dec. 9, 1948, and A/806, Dec. 12, 1948. 
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predicated on the ability and willingness of a government to carry out its 
obligations under the organic law of the organization, a general rule may 
be assumed that the international agency is entitled to withdraw its recog- 
nition of a government, if it is likely that such government is no longer 
in a position to live up to its obligations. The agency may refuse to deal 
with a government if it lacks effectiveness and if there is evidence that 
a government is not able or willing to carry out its international obliga- 
tions. However, in the final analysis, these questions must depend on the 
organic law of the agency. 

10. Withdrawal of recognition of a government or a state by an inter- 
national agency may lead to a partial or complete suspension of rights and 
privileges. This will depend on the organic law of the agency. 

11. Accession to an open convention or participation in an international 
conference does not imply recognition of the acceding or participating 
state or government by the other parties to the agreement or participants 
in the conference. 


a 
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NOTES ON LEGAL QUESTIONS CONCERNING 
THE UNITED NATIONS 


By YvuEnN-ui LIANG * 


GENERAL ASSEMBLY RESOLUTIONS ON THE PROBLEM OF VOTING IN THE 
SECURITY COUNCIL AND ON PACIFIC SETTLEMENT OF DISPUTES ** 


In continuation of the note on ‘‘Some Aspects of the Work of the Interim 
Committee of the General Assembly,’’? the present note will deal with the 
five resolutions adopted by the General Assembly during the second part 
of its third session, held between April 5 and May 19, 1949, on the prob- 
lem of voting in the Security Council and on the study of methods for the 
promotion of international codperation in the political field. These reso- 
lutions, which were adopted upon the recommendation of the Interim 
Committee, concern (1) the problem of voting in the Security Council; 
(2) restoration to the General Act of September 26, 1928, of its original 
efficacy; (3) appointment of a rapporteur or conciliator for a situation or 
dispute brought to the attention of the Security Council; (4) amendments 
to the rules of procedure of the General Assembly; and (5) creation of a 
panel for inquiry and conciliation. 


The Problem of Voting in the Security Council ? 


The General Assembly on April 14, 1949, adopted, by 43 votes to 6, with 
2 abstentions, a resolution regarding the problem of voting in the Security 
Council. This resolution was recommended by the Ad Hoe Political Com- 
mittee * after consideration of the report of the Interim Committee.’ Ac- 
cording to the representative of the United States, it ‘‘represents a policy 
of gradual liberalization of the voting procedure of the Security Council 


* Director, Division for the Development and Codification of International Law, United 
Nations Secretariat, 

** Prepared at the editor’s request by Mr. H. C. Kiang of the Chinese Delegation to 
the United Nations. The opinions expressed in this note are the personal views of Mr. 
Kiang. 

1See this JouRNAL, Vol. 42 (1948), pp. 887-900. 

2 Ibid., pp. 887-895, and Vol. 43 (1949), pp. 303-311, for notes on discussions of the 
problem of voting in the Security Council by the Interim Committee and by the Ad Hoe 
Political Committee of the General Assembly (1948). 

5U. N. Doe. A/P.V. 195, p. 67; resolution 267 (III), reproduced in General Assembly, 
8rd Sess., Pt. II, Official Records, Resolutions (A/900), p. 7. 

*U. N. Doe. A/792. 

5U. N. Doe. A/578, reproduced in Reports of the Interim Committee (Jan. 5-Aug. 5, 
1948), General Assembly, 3rd Sess., Official Records, Supp. No. 10. 
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through processes of interpretation and application of the principles of 
the Charter and through agreement of the members of the Security Coun- 
eil.’’® Of the five permanent members of the Security Council, the Soviet 
Union alone voted against it. 

The Soviet representative argued that the first two recommendations con- 
tained in the draft resolution* were a violation of the Statement of the 
Four Powers in San Francisco. In reply, the United States representative 
stated in the General Assembly that the Four-Power Statement constituted 
‘‘no barrier to such agreement’’ as recommended by the Interim Commit- 
tee. He was of the opinion that the Statement was ‘‘not a treaty nor 
was it intended to be any part of the treaty which is the Charter of the 
United Nations.’’ It was, therefore, ‘‘inferior to the Charter and must 
be subservient to its principles and purposes.’’® In the General Assembly 
this was the first occasion on which a permanent member of the Security 
Council made an official commentary on the juridical nature of the San 
Francisco Four-Power Statement regarding the voting procedure of the 
Security Council. 

After the adoption of the resolution regarding the problem of voting in 
the Security Council, the General Assembly considered a Soviet proposal, 
which had previously been rejected by the Ad Hoe Political Committee, 
calling on the United Nations to widen international codperation, to avoid 
unnecessary regulations and formalism, stressing the principle of una- 
nimity as a most important condition for ensuring effective United Nations 
action, and expressing confidence that in the future the Security Council 
would take into account the experience of the past, applying the methods 
of consultation.’ This proposal was again rejected by 40 votes to 6, with 
5 abstentions.” 


Restoration of the General Act of September 26, 1928 


When the Interim Committee discussed the question of the pacific settle- 
ment of international disputes as one particular aspect of international 


6 U.N. Doc. A/P.V. 192, pp. 12-15. 

7U. N. Doe. A/792: 

‘‘The General Assembly .... (1) recommends to the members of the Security 
Council that, without prejudice to any other decisions which the Security Council may 
deem procedural, the decisions set forth in the attached Annex be deemed procedural 
and that the members of the Security Council conduct their business accordingly; (2) 
recommends to the permanent members of the Security Council that they seek agree- 
ment among themselves upon what possible decisions by the Security Council they might 
forbear to exercise their veto when seven affirmative votes have already been cast in the 
Council, giving favourable consideration to the list of such decisions contained in con- 
clusion 2, part IV of the Interim Committee; ... .’’ 

8U. N. Doe. A/P.V. 192, p. 26. 

9 Ibid., pp. 23-25. 

10U. N. Doe. A/793. 

11U. N. Doe. A/P.V. 195, pp. 67-77. 
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political codperation, the Belgian representative proposed to restore the 
General Act of September 26, 1928, to its original efficacy.127 The General 
Act conferred certain functions upon the League of Nations. As the 
League no longer existed, it was proposed to amend the General Act so that 
the corresponding organs of the United Nations, including the International 
Court of Justice, could take over the functions formerly vested in the 
League. This General Act, to which twenty-two states had acceded up to 
July 31, 1946,'* originated with the Committee on Arbitration and Security 
which had been established by the Preparatory Commission for the Dis- 
armament Conference in November, 1927.14 Many states acceded to the 
General Act with substantial reservations, notably the United Kingdom, 
whose reservations included all those made by her in accepting the com- 
pulsory jurisdiction of the Permanent Court of International Justice, as 
well as one to the effect that her participation in the General Act would 
not cover disputes arising out of events occurring during any war in which 
Great Britain might be involved in the future.’® 

In approving the Belgian proposal, the Interim Committee made it clear 
in its report * that the adoption by the General Assembly of the draft 
resolution to restore the General Act to its original efficacy would not 
imply approval or disapproval on its part of the substantive provisions of 
the General Act, and that it would thus confine itself merely to allowing 
the states to reéstablish, of their own free will, the validity of the General 
Act of 1928. According to the draft resolution, a revised text of the Gen- 
eral Act under the title ‘‘Revised General Act for the Pacific Settlement 
of International Disputes,’’ including the necessary amendments, would 
be held open for accession by states. Such amendments would only apply 
as between states having acceded to the General Act as thus amended, and, 


12U. N. Does, A/AC.18/18; A/AC.18/18/Add.1; A/AC.18/54. The text of the Gen- 
eral Act and the texts of resolutions adopted on the same date by the League of Nations 
Assembly and relating to the pacific settlement of international disputes, non-aggression 
and mutual assistance are reproduced in U. N. Docs. A/AC.18/19 and A/AC.18/43. 
The United Nations Secretariat prepared a memorandum on the history and analysis 
of the General Act for the Pacific Settlement of International Disputes of Sept. 26, 
1928: U. N. Doe. A/AC.18/56. 2 

13 The twenty-two states are: Australia, Belgium, Canada, Denmark, Estonia, Ethiopia, 
Finland, France, Greece, India, Ireland, Italy, Latvia, Luxembourg, New Zealand, 
Norway, Peru, Switzerland, Turkey, United Kingdom; and The Netherlands and 
Sweden which acceded only to Chapters I (conciliation), II (judicial settlement) and 
IV (general provisions). Of these twenty-two states, Estonia, Finland, Ireland, Italy, 
Latvia and Switzerland are not Members of the United Nations. Spain acceded to the 
Act on Sept. 16, 1930, but denounced it on April 1, 1939. 

14See League of Nations Docs. C.667.M.225.1927.IX; C.165.M.50.1928.IX; and A.86 
(1). 1928. Ix. 

15 See British State Papers, Cmd. 3803, Mise. No. 8 (1931), and Cmd. 5947, Mise. 
No. 2 (1939). 

16 U. N. Doe. A/605, Annex I, reproduced in Reports of the Interim Committee, Gen- 
eral Assembly, 3rd Sess., Official Records, Supp. No. 10, pp. 28-34. 
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as a consequence, would not affect the rights of such states, parties to the 
Act as established on September 26, 1928, as should claim to invoke it in- 
sofar as it might still be operative. 

In the Ad Hoe Political Committee, the question of the reéstablishment 
of the validity of the General Act was discussed at great length. The 
representative of the Soviet Union opposed the draft resolution of the 
Interim Committee on the ground that it tended to circumvent the principle 
of unanimity of the permanent members of the Security Council and to 
remove the investigation and settlement of international disputes from the 
scope of the Security Council’s activities.’ In defense of the draft reso- 
lution, the Ecuadorian representative, among the great majority in favor 
of it, considered the restoration to the General Act of its original efficacy 
as an implementation of the provisions of Article 33 of the Charter, and 
so ‘‘the policy of implementing that provision could certainly not be con- 
strued as a threat to the functions of the Security Council.’’** Of the 
Latin American countries, Chile took exception to Article 28 of the General 
Act according to which, if conciliation should fail, the arbitral tribunal 
envisaged in Article 17 should apply the rules contained in Article 38 of 
the Statute of the Permanent Court of International Justice (now the In- 
ternational Court of Justice) ; in cases where there were no rules applicable 
to the dispute in question, the tribunal was to decide them ex aequo et bono. 
Chile had refused to accept the compulsory jurisdiction of the Court; it 
had only accepted it at Bogota for disputes between American States. The 
representative of Chile proposed that the study of this question be referred 
to the International Law Commission. If this was not possible, Chile 
would support the draft resolution, but with reservations with regard to 
Article 28 of the General Act.?® In the opinion of the Uruguayan repre- 
sentative, the General Act was not perfect; the Bogota Agreement had gone 
further.*° Finally, the draft resolution was adopted by the Ad Hoe Po- 
litical Committee by 32 votes to 6, with two abstentions.** Owing to the 
lack of time, the General Assembly deferred final consideration of the mat- 
ter until the second part of its third session in April, 1949. 

When the report of the Ad Hoe Political Committee came up for discus- 
sion in the plenary meeting of the General Assembly, the Polish repre- 
sentative ** led the opposition against the restoration of the General Act 
and was followed by the Czechoslovak,** Yugoslav ** and Soviet repre- 


17 U. N. General Assembly, 3rd Sess., Pt. I, Official Records, Ad Hoe Political Com- 
mittee, Summary Records of Meetings, 1948, p. 314. 
18 Ibid., p. 318. 
19 Ibid., p. 311. 
20 Ibid., p. 319. 
21 Ibid., p. 327. 
22U. N. Doe. A/P.V. 197, pp. 56-65. 
23 U. N. Doe. A/P.V. 198, pp. 8-12. 
24 Ibid., pp. 23-25. 
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sentatives.*> The main objections were that, first of all, the General Act, 
having been acceded to by only a limited number of states and never ap- 
plied in practice even by the parties thereto, was unnecessary; secondly, 
according to the General Assembly’s resolution of February 12, 1946,7° 
the request for the transfer to the United Nations of certain functions and 
activities of the League of Nations under the terms of the General Act 
should come from the states which were parties to the Act; and thirdly, 
the proposal for the restoration of the General Act was intended to by- 
pass the Security Council. In support of the last objection it was argued 
that the original General Act empowered the Council of the League of 
Nations to determine the states non-members of the League to which ac- 
cession to the Act should be open, while under the Revised General Act 
such determination would be made by the President of the General As- 
sembly. It may be pointed out that the relation of the General Assembly 
resolution of February 12, 1946, to the question of the restoration of the 
General Act had also been considered by the Interim Committee. Accord- 
ing to that resolution, Section I, paragraph C, the General Assembly would 
itself examine, or would submit to the appropriate organ of the United 
Nations, any request from the parties that the United Nations should as- 
sume the exercise of functions or powers entrusted to the League of 
Nations by treaties, international conventions, agreements and other in- 
struments having a political character. As explained by the Belgian 
representative in the Interim Committee, the consent of the parties to the 
Act was unnecessary, since the proposal of his government did not suppress 
or modify the General Act as established in 1928, but left it intact as re- 
gards the rights of the parties under that Act.? 

The recommendation of the Ad Hoe Political Committee was finally 
adopted by the General Assembly by 45 votes to 6, with one abstention.** 
It may be noted that during the debate in the plenary meeting of the Gen- 
eral Assembly, the silence maintained by some delegations, such as that of 
the United Kingdom, might be construed as due to the doubts previously 
expressed in the Interim Committee concerning the value of some of the 
provisions of the General Act.”® 


Appointment of a Rapporteur or Conciliator for a Situation or Dispute 
Brought to the Attention of the Security Council 


The resolution regarding the appointment of a rapporteur or concilia- 
tor for a situation or dispute brought to the attention of the Security 


25 U. N. Doe. A/P.V. 199, pp. 28-45. 

26 U. N. Doc. Resolutions adopted by the General Assembly, Ist Sess., Pt. I (A/64), 
p. 35. 

27 U. N. Doe. A/605. 

28 U. N. Doe. A/P.V. 199, p. 97; resolution 268 (III)A in General Assembly, 3rd 
Sess., Pt. II, Official Records, Resolutions etibieeshs pp. 10-11. 
20 U, N. Doe. A/605. 
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Council was based upon a proposal submitted by the United Kingdom to the 
Interim Committee.*° The United Kingdom proposal provided for concilia- 
tion efforts to be made by the President of the General Assembly or of the 
Security Council in relation to disputes or situations that have been sub- 
mitted to them for consideration. In essence, it aimed at establishing a 
practice by which the parties would at the very outset of their dispute meet 
automatically with a conciliator with a view to ascertaining whether their 
differences could be composed. This proposal would, in effect, revive the 
practice of the League of Nations, which allowed private conversations 
among the parties and the rapporteur as a conciliator. This was intended 
to avoid the crystallization of views that tended to result from taking a 
publicly stated position from which the disputing parties would usually 
find it difficult to withdraw. It was proposed that the General Assembly 
recommend to the Security Council that such a practice might be developed 
as an integral part of the system of pacific settlement and also as a means 
for the better preparation of cases presented to the Security Council. 

Under the terms of the draft resolution of the Interim Committee as ap- 
proved by the Ad Hoe Political Committee, it was recommended that the 
Security Council examine the utility and desirability of adopting the fol- 
lowing practice: After a situation or dispute has been brought to the at- 
tention of representatives on the Security Council in accordance with Rule 
6 of the Provisional Rules of Procedure of the Security Council ** and not 
later than immediately after the opening statements on behalf of the parties 
concerned, (a) the parties should be invited to meet with the President 
of the Security Council; (b) the parties should attempt to agree upon a 
representative on the Security Council or its President to act as rapporteur 
or conciliator for the case; (c) upon the appointment of such a rapporteur 
or conciliator, the Security Council would abstain from further action on 
the case for a reasonable interval during which actual efforts at conciliation 
were in progress; and (d) the rapporteur or conciliator so agreed upon and 
appointed should attempt to conciliate the situation or dispute and report to 
the Security Council.*” 

When the draft resolution recommended by the Ad Hoe Political Com- 
mittee was before the General Assembly for consideration, the Polish 
representative stated in the general debate that the appointment of a rap- 
porteur or conciliator for a situation or dispute before the Security Council 
was ‘‘again an attempt to eliminate the Security Council from the pacific 


30 U. N. Doe. A/AC.18/39. 
31 Rule 6 of the Provisional Rules of Procedure of the Security Council (U. N. Doe. 
S/96/Rev.3) reads: ‘‘The Secretary-General shall immediately bring to the attention of 
all representatives on the Security Council all communications from States, organs of 
the United Nations, or the Secretary-General concerning any matter for the considera- 
tion of the Security Council in accordance with the provisions of the Charter.’’ 
82 For text of draft resolution, see U. N. Does. A/605, Annex III, and A/809, pp. 4-5. 
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settlement of international disputes and to curtail the powers of the Coun- 
cil.’’ ** The resolution was adopted by 47 votes to 6, with one abstention.** 


Proposed Amendments to the Rules of Procedure of the General Assembly: 
Role of Rapporteur or Conciliator in the General Assembiy 


The proposals to amend Rules 31 and 58 of the Rules of Procedure of the 
General Assembly was a result of discussions in the Interim Committee of 
the United Kingdom proposal to enable the President of the General As- 
sembly or of the Security Council to assume the function of a conciliator.* 
One of the proposed amendments to the Rules of Procedure of the General 
Assembly was to add to the end of Rule 31 the following sentence : 


He shall superintend the process of agreement and conciliation, pro- 
vided for under rule 58 (1) and may, in furtherance of this, appoint a 
rapporteur or conciliator accepted by the parties. 


Another amendment would add to the existing Rule 58 which would become 
Rule 58 (2), a new paragraph (1), as follows: 


Where any question has been placed on the agenda under Article 11 
(paragraph 2) of the Charter of the United Nations, the representa- 
tives of the parties shall, before or immediately after the opening 
statements and in any case before the item is referred by the General 
Assembly to its appropriate committee, be invited by the President to 
meet under his direction for the purposes of reaching agreement as to 
the facts underlying the question and of conciliation. 


The amendments were merely intended to bring the General Assembly’s 
Rules of Procedure into conformity with the practice that had been pro- 
posed for adoption by the Security Council for the purpose of promoting 
conciliation. The Ad Hoe Political Committee, however, adopted by 37 
votes to 1, with 3 abstentions, a United States proposal that the proposed 
amendments to the Rules of Procedure of the General Assembly be re- 
committed to the Interim Committee for further consideration in the broader 
context of the studies which it was to undertake concerning the procedures 
of the General Assembly relating to the pacific settlement of disputes.*° 
The General Assembly confirmed this decision by 48 votes to 2, with 4 
abstentions.** 


83U. N. Doe. A/P.V. 197, p. 67. 

84U. N. Doe. A/P.V. 199, pp. 98-100; resolution 268 (III) B, reproduced in General 
Assembly, 3rd Sess., Pt. II, Official Records, Resolutions (A/900), p. 12. 

85 U. N. Doe. A/605, pp. 29 and 34. 

86 U. N. Doe. A/AC.24/SR.29, pp. 4-7. 

87U. N. Doe. A/P.V. 199, pp. 101-105; resolution 268 (III) C, reproduced in General 
Assembly, 3rd Sess., Pt. II, Official Records, Resolutions (A/900), p. 13. 
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Creation of a Panel for Inquiry and Conciliation 


The creation of a panel for inquiry and conciliation was jointly proposed 
by China and the United States in the Interim Committee.** The Interim 
Committee, after detailed discussion, adopted a draft resolution for the 
consideration of the General Assembly. As pointed out by the representa- 
tive of China in the Ad Hoe Political Committee, the idea of such a panel 
had its origin in the panel for arbitration created by the Hague Peace 
Conference in 1899, while the method of conciliation first acquired pro- 
cedural status in the Covenant of the League of Nations. The joint Chinese 
and American proposal was intended to complete the development of the 
two institutions.*® During the debate in the Ad Hoe Political Committee, 
objections were raised by the Soviet Union, whose main argument was that 
the proposal was ‘‘aimed purely at finding ways and means of by-passing 
the most important provisions of the Charter and lessening the réle of the 
Security Council in the maintenance of international peace and security 
and the pacific settlement of disputes under the terms of Chapter VI of 
the Charter.’’*° The Belgian representative, while supporting the joint 
proposal, made a reservation that ‘‘the personalities figuring on the panels 
should have no juridical obligation to serve when requested, it being under- 
stood, however, that they would do their utmost to serve when so re- 
quested.’’**. The Belgian reservation was accepted by the representatives 
of both China and the United States.‘ The resolution was finally adopted 
by the General Assembly by 49 votes to 6, with 2 abstentions.** 

The resolution creating the Panel for Inquiry and Conciliation empha- 
sized in its preamble the desirability of having qualified persons to assist the 
organs of the United Nations in the settlement of disputes and situations 
by serving on commissions of inquiry or of conciliation. The Member 
States of the United Nations were invited each to designate from one to five 
persons who, by reason of their training, experience, character and stand- 
ing, were deemed to be well fitted to serve as members of commissions of 
inquiry or of conciliation. The Secretary General of the United Nations 
was directed to take charge of the administrative arrangements connected 
with the composition and use of the panel. The important part of the reso- 
lution lay in the ten articles relating to the composition and use of the Panel 
for Inquiry and Conciliation.** The main provisions of these articles are 
as follows: 


88 U. N. Does. A/AC.18/24 and A/AC.18/60. 

39 U. N. Doe. A/AC.24/SR.29, p. 8. 

40 Ibid., p. 5. 

41 Ibid., p. 7. 

42 Ibid. 

43 U. N. Doe. A/P.V. 199, pp. 106-110; resolution 268 (III) D, reproduced in General 
Assembly, 3rd Sess., Pt. II, Official Records, Resolutions (A/900), pp. 13-16. 
44 Ibid., pp. 14-16. 
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1. Members of the panel shall be designated by Member states for a 
term of five years and such designation shall be renewable. In the 
performance of their duties, the members shall not seek or receive in- 
structions from any government. (Article 1.) 


2. The panel shall be available at all times to the organs of the United 
Nations, to perform tasks of inquiry or conciliation in connection with 
disputes or situations. (Article 3.) 


3. The panel shall be available at all times to all states, whether or 
not Members of the United Nations, which are parties to any contro- 
versy. (Article 4.) 


4. The method of selecting members of a commission of inquiry or of 
conciliation from the panel shall be determined in each case by the 
organ appointing the commission or by agreement between the states 
parties to a controversy. (Article 5.) 


5. Members of commissions constituted by United Nations organs or 
by states shall enjoy diplomatic privileges and immunities as specified 
in the General Convention on the Privileges and Immunities of the 
United Nations. (Article 7.) 


6. Members of the commissions shall receive appropriate compensation 
for the period of their service. (Article 8.) 


7. Upon completion of its proceedings each commission shall render 
such reports as may be determined by the appointing organ, or file a 
report with the Secretary General of the United Nations in case the 
commission is appointed by or at the request of parties to a controversy. 
If a settlement of the controversy is reached, such report will state the 
terms of settlement. (Article 10.) 


Long-range Program for the Study of International Political Codperation 


The above-mentioned General Assembly resolutions concerning the 
“Study of Methods for the Promotion of International Codperation in the 
Political Field’’ related, under the terms of paragraph 2 (c) of General 
Assembly resolution 111 (II) of November 13, 1947,*° to only one par- 
ticular aspect of international political codperation, namely, the pacific 
settlement of international disputes. Being conscious of the need for care- 
ful examination in the future of other aspects of international political 
cooperation as envisaged in Article 11, paragraph 1, and Article 13, para- 
graph 1 (a), of the Charter, the Interim Committee in its report to the 
General Assembly ** recommended that the long-range program for examin- 
ing existing procedures and machinery of pacific settlement should be con- 
sidered as the beginning of a further long-range program of study leading 
to the development of all aspects of international codperation in the politi- 


45 This resolution established the Interim Committee and laid down its terms of refer- 
ence. General Assembly, 2nd Sess., Official Records, Resolutions (A/519), pp. 15-16. 

46U. N. Doe. A/605, Part IV, B, reproduced in Reports of the Interim Committee, 
General Assembly, 3rd Sess., Official Records, Supp. No. 10, p. 33. 
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eal field. The Interim Committee also agreed that emphasis should hence- 
forth be placed upon the systematic study of the entire field of methods 
for the promotion of pacific settlement of disputes. These recommenda- 
tions were approved by the General Assembly which, at its third session, 
by resolution 196 (III), paragraph 2 (c), instructed the Interim Com- 
mittee : 


to consider systematically, using as a starting point the reecommenda- 

tions and studies of the Interim Committee contained in document 

A/605, the further implementation of that part of Article 11 (para- 

graph 1) relating to the general principles of codperation in the 
maintenance of international peace and security, and of that part of 
Article 13 (paragraph 1 (a)) which deals with the promotion of in- 
ternational codperation in the political field, and to report with con- 
clusions to the General Assembly.*' 

At its thirtieth meeting on January 31, 1949, the Interim Committee 
appointed a special subcommittee (Subcommittee 6) to prepare a careful 
agenda for the execution of the long-range program. The Subcommittee 
appointed a Working Group composed of the representatives of China, 
EKeuador, the United Kingdom and the United States, which considered, 
inter alia, the ‘‘Statement of views and suggestions by the Secretary-Gen- 
eral regarding the work of the Interim Committee under paragraph 2 (c) of 
General Assembly resolution 196 (III),’’ ** and prepared the draft of the 
report of the Subcommittee. The plan of work as recommended in the 
report of the Subcommittee *® accorded priority to, but without overempha- 
sis upon, the pacific settlement of international disputes. Among the gen- 
eral considerations the Subcommittee recognized, first, that a sound ap- 
proach to political problems would necessarily involve an evaluation of 
economic and psychological factors and, secondly, that future studies on 
the pacific settlement of disputes should be codrdinated with the work of 
the International Law Commission because there already existed in broad 
outline a large body of international law that had a bearing upon Chapter 
VI of the Charter. In the field of international political codperation, in 
addition to the problems of international organization, the problem of the 
development of regional organizations and their relation to the United 
Nations would involve the study of various regional agencies. The study 
of the problem and the adoption of interpretative resolutions by the General 
Assembly were also suggested. 

Since priority was given to the study of the pacific settlement of dis- 
putes, Part II of the report of the Subcommittee set forth in great detail 
an immediate program for the pacific settlement of disputes, containing 


47U. N. General Assembly, 3rd Sess., Pt. I, Official Records, Resolutions (A/810), 
p. 29. 

48 U. N. Doc. A/AC.18/SC.6/1. 
49U. N. Doce. A/AC.18/91, pp. 4-5. 
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the following main items: (1) settlement of disputes and special political 
problems by the General Assembly, under which item consideration would 
be given to corresponding practices in the inter-American system such as 
those under the Gondra Treaty and the Treaty of Rio de Janeiro; (2) use 
of pacific settlement procedures by the Security Council; (3) organization 
and operation of United Nations commissions; (4) the International Court 
of Justice, under which item the Ecuadorian proposal *° now before the 
Interim Committee would require a careful examination of the proposition 
that the Court should in all cases determine the issue of domestic jurisdic- 
tion; (5) general appraisal of the use of pacific means of settlement by 
United Nations organs, which item would include consideration of the 
Lebanese proposal,*! together with the amendment of the Dominican Re- 
public,®* for the creation of a Permanent Committee of Conciliation as a 
subsidiary organ of the General Assembly; (6) pacific settlement proce- 
dures provided by bilateral, regional and general multilateral treaties and 
agreements; (7) consideration of the most effective means of developing 
arrangements for peaceful settlement by states for use under Article 33 
of the Charter, under which item the joint Chinese-American proposal con- 
cerning the drafting of model bilateral treaties, a multilateral treaty, or a 
General Assembly resolution ** would be considered. 

The report of the Subcommittee was adopted by the Interim Committee.** 
It was also agreed that this Subcommittee, which would bear the title ‘‘Sub- 
committee on International Codperation in the Political Field,’’ should set 
up two Working Groups. One of the Working Groups would study the 
question of the organization and operation of United Nations Commissions, 
while the other would consider the question of the settlement of disputes 
and special political problems by the General Assembly. These two Work- 
ing Groups would proceed with their respective work simultaneously and 
immediately after the adjournment of the second part of the third session 
of the General Assembly. 


50U. N. Does. A/AC.18/63; A/AC.18/SC.2/3; and A/AC.18/73/Add. 1. The writer 
wishes to note, by way of correction, that recommendation (2) of the Ecuadorian pro- 
posal as referred to in the note on ‘‘Some Aspects of the Work of the Interim Committee 
of the General Assembly’’ in this JouRNAL, Vol. 42 (1948), p. 899, should read as 
follows: 

‘Members of the United Nations be recommended to include in their bilateral or re- 
gional agreements dealing with pacific settlement of disputes the principle that the Inter- 
national Court of Justice may decide the issue of domestic jurisdiction at the request 
of one of the parties; and the Interim Committee be asked to consider the advisability 
of including in any new general convention a provision to the same effect.’’ (Italics 
added.) 

51U. N. Doe. A/AC.18/15. 

52U. N. Doe. A/AC./18/30. 

58U. N. Does, A/AC.18/24; A/AC.18/48, Annex D, and A/AC.18/SC.2/2. 

54U. N. Doe, A/AC.18/SR.32. 
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TRUST TERRITORIES AND CUSTOMS AND ADMINISTRATIVE UNIONS* 
The Investigation Instituted by the Trusteeship Council 


The General Assembly, at its 160th Plenary Meeting on November 18, 
1948, adopted resolution 224 (IIT) on the effects of Administrative Unions 
on Trust Territories which, inter alia, called upon the Trusteeship Council 
to investigate this question in all its aspects and to report to the next 
(fourth) session of the General Assembly on the results of its investiga- 
tions and actions taken, and also, whenever appropriate, to request an ad- 
visory opinion of the International Court of Justice as to whether such 
Unions were within the scope of, and compatible with, the provisions of 
the Charter and the Trusteeship Agreements. Pursuant to this resolution, 
the Trusteeship Council created a Committee on Administrative Unions to 
undertake preparatory work to facilitate the investigations. This Commit- 
tee, in addition to preparing documents, made an interim report and a 
final report.’ 

Authority for the Administering Authorities to enter into customs, fiscal 
or administrative unions or federations, including the establishment of 
common services with adjacent areas under their control or sovereignty is 
contained in substantially identical articles in the Trusteeship Agreements 
for Tanganyika, Togoland and Cameroons under British Administration, 
Togoland and Cameroons under French Administration, Ruanda-Urundi, 
New Guinea, and the Pacific Islands. Such authority, however, is subject 
to the limitation that such measures must not be inconsistent with the basic 
objectives of the Trusteeship System * and the Trusteeship Agreements. 

The provision allowing the Administering Authority to administer the 
Trust Territory ‘‘as an integral part of the territory of the Administering 
Authority’’ is another source of permissible authority. Such provision 
is absent in the Trusteeship Agreements for Tanganyika, which was consid- 
ered sufficiently large to be economically self-contained, and for Nauru and 
the Pacific Islands. 

France contended that the relationship of the French Trust Territories 


* Prepared by Mr. Thomas T. F. Huang, Harvard Law School, at the editor’s request. 

1U. N. Does. T/226, T/236, T/263, T/338, T/338/Add.1. 

2 Article 5b, Trusteeship Agreements for Tanganyika, Togoland and the Cameroons 
under British Administration, U. N. Treaty Series, Vol. 8, pp. 94, 154, 122; Article 4 
A(2), Trusteeship Agreements for Togoland and the Cameroons under French Admin- 
istration, ibid., pp. 170, 140; Article 5(2), Trusteeship Agreement for Ruanda-Urundi, 
ibid., p. 108; Article 5, Trusteeship Agreement for New Guinea, ibid., p. 184; Article 
5, Trusteeship Agreement for the Former Japanese Mandated Islands, ibid., p. 192. 

8 Article 76 of the Charter. 

4 Article 5a, Trusteeship Agreements for Togoland and the Cameroons under British 
Administration, U. N. Treaty Series, Vol. 8, pp. 154, 122; Article 4 A(1), Trusteeship 
Agreements for Togoland and the Cameroons under French Administration, ibid., pp. 
170, 140; Article 5(1), Trusteeship Agreement for Ruanda-Urundi, ibid., p. 108; 
Article 4, Trusteeship Agreement for New Guinea, ibid., p. 184. 
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with the French Union was outside the scope of the jurisdiction of the Com- 
mittee on Administrative Unions, but the Trusteeship Council, in a sup- 
plementary resolution® specifically directed it ‘‘exceptionally and in 
addition’’ to include this question in its investigations. Similarly, the 
United Kingdom, when called upon to supply information to the Commit- 
tee to enable it to study the question of the administrative unions of Togo- 
land and Cameroons with the Gold Coast and Nigeria, respectively, 
contended that the special arrangements were derived from Articles 5(a) 
of the Trusteeship Agreements which pertained to the administration of the 
Trust Territories ‘‘as integral parts’’ of the Administering Authority and 
were therefore outside the purview of the General Assembly resolution. 
But in view of the action taken by the Trusteeship Council in respect of 
the French Trust Territories, the United Kingdom, whilst reserving the 
point, subsequently acquiesced ° in the request. 


Provisions of the Charter and Trusteeship Agreements Bearing on the 
Problem 


One of the objectives of the Charter is equal treatment in economic and 
commercial matters in Trust Territories for all Members of the United 
Nations and their nationals.’ This is reflected in all the Trusteeship Agree- 
ments except those for New Guinea and Nauru, in substantially identical 
guarantees to Members of the United Nations and their nationals. It was 
first introduced in the United States draft proposals for a Trusteeship 
System which France would have amended so as to ensure merely ‘‘equi- 
table economic treatment.’’ At San Francisco, the Five-Power Consul- 
tation Group on Trusteeship devoted considerable attention to the question. 
The United Kingdom contended that whilst the provision reflected the 
state of affairs existing in territories under B Mandates, it ought not to be 
applied to those under C Mandates, in order not to increase the burdens of 
the Mandatory.* Since non-discriminatory practice had not worked well 
in the past, the elimination of the clause would actually accrue to the 
benefit of the peoples of the territories concerned. France concurred in 
this view.® 

In Committee II/4 of the San Francisco Conference, the representative 
of The Netherlands observed that Lord Lugard’s conception of the duality 
of Mandates had now to be broadened to include a third objective, namely, 


5U. N. Doe. T/279. 

6U. N. Does. T/AC.14/20; T/AC.14/17. 

7See Article 76 of the Charter. 

8See United Nations Conference on International Organization, Docs. 2/G/26(c), 
May 5, 1945; see also the Informal Minutes of the Preliminary Consultations on 
Trusteeship by the representatives of the Five Powers, second meeting, U. N. Doe. 
A/C.4/38. 

®See U. N. Conference in International Organization, Doc. 2/G/26(c), May 5, 1945. 
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development towards self-government. The ‘‘Open Door”’ principle, con- 
ceived to prevent conflicts among imperialist Powers, although an im- 
provement over exploitation, was still nevertheless a typically colonial 
institution. Indiscriminate admission of immigrants, trade and invest- 
ments might harm the social and economic structure and might retard the 
achievement of self-government. The Union of South Africa, with respect 
to South West Africa, declared that she could not contemplate the exten- 
sion of the ‘‘non-discriminatory’’ clause, which applied only in B Mandates 
and not in C Mandates, territories which the Mandatory had authority to 
administer ‘‘as integral parts’’ of its own territory. Whilst the ‘‘Open 
Door’’ might be advantageous in order to secure equality of access to raw 
materials for industrial countries, its effects would be detrimental to the 
welfare of territories under tutelage and would be likely to lead to abuse.’® 

The eight draft trusteeship agreements under consideration, having 
been submitted by the five Administering Authorities to the General As- 
sembly at the second part of its first session, were referred to its Fourth 
Committee, which in turn created Subcommittee 1 to examine and report 
on their content. During the discussions in Subcommittee 1, in which the 
meaning and implication of each article were thoroughly explored, two 
hundred and twenty-nine amendments were proposed.’t Both the Sub- 
committee and the Fourth Committee itself had power only to recommend 
the acceptance of modifications approved by a majority vote, and the 
agreements remained, even after modification, proposals of the Administer- 
ing Authorities, and not of the committees. The former accepted only the 
suggested amendments they chose. In the Subcommittee the U.S.S.R. 
proposed the deletion of the clause permitting administration of a trust 
territory ‘‘as an integral part’’ of the territory of the Administering 
Authority on the ground that any such territory, being really under the 
jurisdiction of the United Nations, should not be the property of the Ad- 
ministering Authority.!* On this principle, therefore, no provision ought 
to be allowed which would serve as a basis for the incorporation of the 
territories into the possessions of the Administering Powers or for their 
unilateral disposal; since a provision of that sort would allow the equiva- 
lent of annexation in violation of the Charter. The United Kingdom re- 
plied, however, that it was not the intention of that government to reduce 
the individual political status of the territories. The C Mandate had 
allowed the Powers to administer territories as an integral part of their 
own territory, and there was no other way of administering the Cameroons 
and Togoland, which were narrow strips of territory adjoining, respectively, 


10See Verbatim Minutes, Committee II/4, Third Meeting, May 11, 1945; Official 
Records, Fourth Committee, 1947, p. 268. 
11 U. N. General Assembly, 1st Sess., Pt. II, Official Records, Plenary Meetings, p. 1541. 
12 For texts of Soviet amendments, see U. N. General Assembly, Ist Sess., Pt. Il, 
Official Records, Fourth Committee, Pt. II, pp. 236, 243, 252, 258, 259, 269, 272. 
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Nigeria and the Gold Coast. France and Belgium declared for the record 
of the Subcommittee that it was the view of their governments that the 
clause was needed for administrative convenience; that it was not con- 
strued as giving power to diminish the political individuality of the Trust 
Territories.'* Similarly, the United Kingdom declared that the retention 
of the clause did not involve the administration of the territories as an 
integral part of the United Kingdom itself, nor did it imply British 
sovereignty over those areas.1* The proposal was adopted by a majority 
in the Fourth Committee, but the Administering Authorities refused to 
delete the clause concerned, issuing statements of their position in terms 
substantially the same as those employed in the Committee. Belgium 
denied any intention of annexation, averring that the fact that the words 
had not appeared in all the agreements was proof enough of this. India 
was of the opinion that the declarations made in this regard had little 
value and, in any ease, the agreements contained provisions susceptible of 
a contrary interpretation.’® 

With respect to the provision for equal treatment in commercial and 
economic matters, the views of the Belgian and United Kingdom Govern- 
ments were recorded as follows: 


(a) Those governments had no intention of using the grant of private 
monopolies in the Trust Territories as a normal instrument of policy ; 


(b) Such private monopolies would be granted only when this was 
essential in order to enable a particular type of desirable economic de- 
velopment to be undertaken in the interest of the inhabitants ; 


(c) In those special cases where such private monopolies were granted, 
they would be granted for limited periods, and would be promptly 
reported to the Trusteeship Council.'® 


Modifications of the provision concerning customs, fiscal and administra- 
tive unions proposed in the Fourth Committee were rejected. The U.S.S.R. 
considered this provision allowing the Administering Authority to enter 
on behalf of Trust Territories into customs, fiscal or administrative unions 
or federations with adjoining territories under their jurisdiction or con- 
trol as contrary to the Charter, because such unions would turn the Trust 
Territories into appendages of the Administering Authorities, and did not 
correspond with the interests of the populations.’’ It was stated on behalf 
of the Delegation of India that while it did not object to the establishment 
of common services, it did object to the establishment of federations which 
would detract from the separate status of the territories concerned. It 


18U. N. General Assembly, 1st Sess., Pt. II, Official Records, Fourth Committee, Pt. I, 
p. 299. 

14 Ibid. 

15 Ibid., pp. 141, 161, 169. 

16 Ibid., p. 300. 

7U. N. Doe, A/C.4/81, p. 16. 
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considered the argument advanced by the United Kingdom as an expan- 
sionist argument characteristic of a colonial Power. Economic integra- 
tion of a Trust Territory with neighboring areas would make it almost 
impossible for the former to attain political independence. Although the 
representative of the United Kingdom had urged the advantages of union 
of the Cameroons and Togoland with neighboring territories, it appeared 
that he had been quite willing, the Indian delegate pointed out, to keep 
the British and French Cameroons and Togoland separate.** 

Australia, Belgium, France and the United Kingdom assured the Sub- 
committee that they did not consider the article in question as giving them 
any powers to establish any form of political association between the Trust 
Territories administered by them and other territories under their control 
or jurisdiction which would involve annexation in any sense or which would 
have the effect of extinguishing the status of the Trust Territories. These 
assurances were incorporated into the Report of the Fourth Committee to 
the General Assembly.’® 

With respect to the same point, France declared in the Fourth Commit- 
tee that certain measures for the improvement of economic conditions in 
Trust Territories were necessary ; that in most cases, customs, fiscal or ad- 
ministrative unions or federations, as well as common services, had been 
proposed for the economic betterment of the territories concerned.”° The 
United Kingdom further remarked that the present tendency was to sweep 
away all barriers to trade and towards avoiding economic division. 

With respect to the overwhelming vote in the Fourth Committee approv- 
ing the agreements, the U.S.S.R. alleged that the six Mandatory Powers 
constituted a compact bloc in the Committee with common interests vis-a-vis 
the former Mandates. They always supported one another against any 
proposal to lay down conditions of trusteeship which would make it a truly 
international system rather than a mere cloak behind which the Adminis- 
tering Powers could deal with the Trust Territories at will. Certain other 
countries connected with these Powers by political ties or special interests 
edoperated closely with them. Chile observed that the Committee had 
been faced with the choice of either voting for the Trusteeship Agreements 
as they were submitted by the Administering Powers or of making the 
setting up of the Trusteeship Council impossible. The result was the out- 
come of undisguised pressure on the part of the Mandatory Powers.” 


18 U. N. General Assembly, Ist Sess., Pt. II, Official Records, Fourth Committee, Pt. I, 
p- 142. 

19 U. N. General Assembly, 1st Sess., Pt. II, Official Records, Plenary Meetings, pp. 
1544-1545. 

20 U. N. General Assembly, 1st Sess., Pt. II, Official Records, Fourth Committee, Pt. I, 
p. 142. 

21 U. N. General Assembly, Ist Sess., Pt. II, Official Records, Plenary Meetings, pp. 
1280 ff., 1550 ff. 
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Consideration of the Question of Administrative Unions in the Trustee- 
ship Council and General Assembly 


In the examination of the annual reports on the various Trust Terri- 
tories the question of administrative unions has been invariably raised in 
all its political, social and economic aspects. 

In the Fourth Committee of the General Assembly in 1948, China and 
India voiced the view that where a Trusteeship Agreement contains the 
provision authorizing the Administering Power to enter into, on behalf of 
a Trust Territory, customs, fiscal or administrative unions or federations 
with adjacent territories under the control or jurisdiction of the Power 
concerned, such a liaison is not improper, but must be subject to two 
limitations: (a) that it shall not run counter to the basic objectives of the 
Charter, specifically those stated in Article 76, and (b) in accordance with 
the assurances recorded in the Subcommittee of the Fourth Committee, 
that it shall not prejudice the political integrity of the Trust Territory.** 
The United Kingdom and Australia contended that these conditions had 
been fulfilled by them and that their constant assurances to that effect 
should be accepted. India replied that while the good faith of the assur- 
ances was not impugned, it was to be doubted whether the assurances went 
far enough.** 

It was urged by the Soviet Union and some other states that unions in 
the form of political associations were absolutely prohibited, but that all 
unions had political aspects. India claimed that political unions exist em- 
bracing each of the territories of Tanganyika, New Guinea and Ruanda- 
Urundi. Even though a union may have been intended for purely 
administrative purposes, it was felt that nevertheless it would tend to de- 
velop into a political union. It was difficult therefore to envisage any union 
which could further the economic, social and cultural development of a 
Trust Territory without at the same time encroaching on its political de- 
velopment.** These political aspects and implications had the effect of 
extinguishing the separate political status of Trust Territories and of 
prejudicing their development towards independence or self-government. 
The slowness of political development in the Trust Territories could be 
attributed directly to them.” 

In defense, it was urged by Australia that it was not always an inevitable 
consequence that common administration should lead to the extinction of 


22U. N. Does. A/C.4/SR.61: p. 5, statement of China; pp. 9-10, statement of India. 

*3U. N. Docs. A/C.4/SR.62, p. 5, statement of United Kingdom; A/C.4/SR.64: p. 5, 
statement of Australia; p. 10, statement of India. 

*4U. N. Does. A/C.4/SR.64: p. 2, statement of Mexico; pp. 3-4, statement of Brazil; 
A/C.4/SR.69, p. 12, statement of India; A/C.4/SR.67, p. 12, statement of U.S.S.R.; 
A/C.4/SR.66, p. 3, statement of Costa Rica. 

*5'U. N. Does. A/C.4/SR.67, pp. 13-14, statement of U.S.S.R.; A/C.4/SR.65, p. 5, 
statement of Ukrainian 8.9.R. 
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separate political status. France contended that the Trusteeship Agree- 
ments contemplated federations allowing common interests to be handled 
by federal organs, while at the same time allowing Trust Territories sepa- 
rate political organs.*° Reference was made by France to the union of 
New Guinea with Papua as an example of the bringing of people together 
across arbitrary boundaries. Such union, it was contended, was a pro- 
gressive step towards self-government or independence.’ 

To this argument it was replied that if any real benefits were to be got 
from such unions, then the whole united area should be brought under the 
more advanced Trusteeship System rather than subject the Trust Terri- 
tory to the less advanced colonial administration. This, in turn, brought 
the retort that the people of the non-self-governing territories would regard 
submission to Trusteeship as retrogression.** 

Attention was drawn to the fact that as early as 1929 the question of 
administrative unions was under consideration by the Permanent Mandates 
Commission, which was of the opinion that so long as a Mandate remained 
in force there should be no political and/or constitutional union of a man- 
dated territory with neighboring territories.” 

There was a difference of opinion over the right of the Trusteeship Coun- 
cil to be consulted in advance as to the establishment or modification of an 
administrative union. This raised the interesting question of the actual 
and implied powers given by the agreements, which were deliberately 
drafted in broad and general terms, rather than with detailed and specific 
provisions. When this very generality was commented on in the General 
Assembly, the representative of Belgium declared that drafts in detailed 
form would provoke interminable initial discussion and would require re- 
vision as conditions changed. In his opinion, the constitutions of the Trust 
Territories were already embodied in the Charter. The role of the agree- 
ments was to promulgate these constitutions in the particular Trust Terri- 
tories. It was the task of the Trusteeship Council constantly to supervise 
the application of the Charter and to make sure of the conformity of legis- 
lation and administrative practice with the constitutional principles of 
the Charter. Instead of insisting on a strict and literal interpretation, the 
Member Nations ought always to bear in mind the fundamental purposes 
of the Trusteeship System. The representative of the United Kingdom 
was of the view that it was not necessary to repeat in the Trusteeship 
Agreements provisions which were already in the Charter. On the re- 


26 U. N. Does. A/C.4/SR.64, p. 5, statement of Australia; A/C.4/SR.73, p. 3, statement 
of France. 

27 U. N. Doe. A/C.4/SR.67, p. 8. 

28 U. N. Does. A/C.4/SR.65, pp. 14-15, statement of Philippines; A/C.4/SR.63, p. 10, 
statement of Poland; A/C.4/SR.68, p. 8, statement of United Kingdom. 

20U. N. Does. A/C.4/SR.67, pp. 11-12, statement of U.S.S.R.; A/C.4/SR.72, p. 18, 
statement of Poland. 
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spective functions of the Trusteeship Council and the Administering Au- 
thority the representative of Australia said that the function of the former 
was supervision, and of the latter, administration, but subject to review 
and accountability. 

The following summary indicates most of the arguments advanced in 
favor of prior consultation : 


(1) If there should be the least suspicion that the separate identity 
of the Trust Territory might be extinguished, the Trusteeship Council 
should be consulted in advance, and no schemes of administrative 
union should be modified or extended without prior consultation.** 


(2) It is a fundamental principle that a union must be judged from 
the point of view of its consistency with the Charter and the Trustee- 
ship Agreements, and should not prejudice the political integrity of 
the Trust Territory. It is for the Trusteeship Council to decide these 
points.*? 


(3) The overriding authority of the Council and General Assembly 
entitles the Council to prior consultation. The Administering Author- 
ity may perform legislative, judicial and executive functions only 
within the framework of the United Nations. The supervisory power 
of the Council includes authority to pass judgment on policies both 
before and after they are effectuated, and to review their conse- 
quences.** 


(4) The action of the New Zealand Government regarding the petition 
for self-government in Western Samoa is a precedent for prior con- 
sultation, as is also the action of the British Foreign Secretary in 
assuring the Council of the League of Nations that any scheme for 
inter-territorial organization in East Africa would first be communi- 
cated to the Council, which would have an opportunity to pass judg- 
ment on it.** 


Belgium, France and the United Kingdom contended that the Charter 
clearly differentiates the respective responsibilities of the Council and the 
Administering Authority, and that the latter are further defined in the 
Trusteeship Agreements. Nowhere is there a provision for prior consulta- 
tion of the Council. At most, prior consultation is a voluntary matter.*° 
The representative of Australia argued that prior consultation by the Ad- 
ministering Authority with the Trusteeship Council would divest the former 


30 U. N. General Assembly, 1st Sess., Pt. II, Official Records, Fourth Committee, Pt. I, 
pp. 81 ff., 93-95, 138. 

31U. N. Does. A/C.4/SR.63, pp. 6-7, statement of Pakistan; A/C.4/SR.61, p. 10, 
statement of India. 

32U. N. Doe. A/C.4/SR.61, p. 10, statement of India. 

83 U. N. Does. A/C.4/SR.63, p. 9, statement of Poland; A/C.4/SR.65, p. 13, A/C.4/SR. 
72, p. 15, statement of Philippines; ibid., p. 16, statement of India. 

34U. N. Does. A/C.4/SR.65, p. 11, statement of Cuba; A/C.4/SR.69, p. 11, statement 
of Mexico; A/C.4/SR.62, p. 15, statement of China. 

35. U. N. Doe. T/231. 
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of its administrative responsibility. As the role of the Trusteeship Council 
is purely supervisory, it should not seek to acquire administrative fune- 
tions.*° 

The United Kingdom, France and Australia held the view that the proper 
role of the Council is to review and criticize measures taken by Adminis- 
tering Authorities in the administration of Trust Territories. The Council 
does not have the right to consider or give directions in advance in regard 
to measures contemplated. Furthermore, the responsibility for framing 
and executing measures lies wholly with the Administering Authorities, who 
are ‘‘trustees’’ on behalf of the Trust Territories and not ‘‘agents’’ of the 
Trusteeship Council.*’ 

In addition, the following arguments have from time to time been de- 
veloped: 


(1) The Administering Authority is in the best position to judge 
whether a union is compatible with the Charter. This decision is 
rightly its own responsibility.** 


(2) Recognition of any right of prior consultation necessitates a modi- 
fication of the Charter.*® 


(3) It is possible for prior consultation to delay or hinder the appli- 
cation of measures proposed in the interests of the inhabitants.*° 


(4) It would be most inappropriate for the Council to express an 
a priori opinion without first being able to observe the effect of a union. 
The Council is always free to study its effects after it has been in 
operation. If it is contrary to the interests of the inhabitants, the 
Council can make appropriate recommendations which no Adminis- 
tering Authority would fail to take steps to implement.** 


India asserted in rebuttal of such contentions that considerations of the 
welfare of territories might be sufficiently important to warrant a delay of 
a few months in the establishment of the union. If the Council is faced 
with a fait accompli, then for practical purposes it is too late to rectify any 
errors. The equal division of the Council between Administering and non- 
Administering Powers makes it impossible for the Council to require any 
rectification by an Administering Authority. Norway and the United 
States took the intermediate view that while no legal obligations exist, still 
the need for constant collaboration between the Trusteeship Council and 


86 U, N. Does. T/P.V.84, p. 13; T/P.V.93, p. 73; T/P.V.95, p. 96; A/603, p. 27. 

87 U. N. Docs. T/P.V.95, pp. 71 ff.; A/603, p. 27. 

38 U. N. Docs. A/C.4/SR.69: p. 5, statement of United Kingdom; p. 9, statement of 
France; A/C.4/SR.64, p. 5, statement of Australia. 

39 U. N. Doe. A/C.4/SR.69: p. 5, statement of United Kingdom; p. 9, statement of 
Australia; p. 17, statement of France. 
40 Ibid., p. 4, statement of United Kingdom. 
41 U. N. Does. A/C.4/SR.65, pp. 8-9, A/C.4/SR.69, p. 9, statement of Belgium. 
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the Administering Authority makes prior consultation desirable on a vol- 
untary basis.*? 

The Trusteeship Council has felt that it might find it difficult, if not im- 
possible, to secure distinct information on the conditions in the Trust 
Territories. If separate data were not available because of the inextricable 
linking of the Trust Territory to other territories, the work of the Council 
would be hindered. It has been suggested that then the only solution 
would be to place the combined territories under the supervision of the 
Council with suitable safeguards for the non-Trust Territory. On the 
other hand, it has been asserted that the Council has adequate means of 
supervision through visiting missions, examination of annual reports and 
the existence of the right of petition of the individual. The Administer- 
ing Authority would continue to report faithfully to the Council on all 
aspects of the union insofar as they related to the Trust Territory. If 
the Council should feel that it was not receiving adequate information, it 
could inform the Administering Authority of this fact and request more.** 


Tanganyika 


The present existence of administrative unions has been attributed in 
part to the effects of the Mandates System. Thus, with respect to Tangan- 
yika, the United Kingdom explained that economic codrdination had taken 
place under the Mandate, and to ‘‘unscramble”’ the territories concerned 
would now be almost impossible.** 

The transformation of the customs union of the Trust Territory of 
Tanganyika and the British dependent territories of Kenya and Uganda, 
dating from 1917, into the so-called Inter-Territorial Organization in East 
Africa is a particular case which has aroused sharp criticisms. Critics 
have maintained that the Inter-Territorial Organization in East Africa 
was introduced against the wishes of the vast majority of the population 
because the entire body of Africans, Asians and Arabs opposed it with only 
the small European community in favor. The Africans in Tanganyika 
believe that union with a colonial territory where the European population 
is in the ascendency would harm the territory’s economic interest and 
aspirations towards independence. Opposition to the Inter-Territorial 
Organization arose over the abandonment of equal racial representation in 
the Central Assembly of the Inter-Territorial Organization which was 


#2U. N. Does. A/C.4/8R.69: p. 13, statement of India; p. 15, statement of Iraq; 
A/C.4/SR.62, p. 13, statement of Norway; A/C.4/SR.73, p. 8, statement of U.S.A. 

#8 U. N. Does. A/C.4/SR.72: p. 8, statement of Pakistan; p. 13, statement of China; 
A/C.4/SR.62, p. 6, statement of United Kingdom; A/C.4/SR.69: p. 5, statement of 
United Kingdom; pp. 8-9, statement of Belgium; p. 10, statement of Australia. 

#4U. N. Doe. A/C.4/Sub.1/82. 
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originally proposed. At present the representation favors the Europeans.* 
Fears have been expressed that the boundary of the Trust Territory might 
be obliterated, if it be not already lost, and that the fact that the list of 
scheduled services was the responsibility of the High Commission of the 
Inter-Territorial Organization is evidence of the loss of the separate po- 
litical status of the Trust Territory. The structure of the Inter-Territorial 
Organization is regarded by some as a tightly-knit political and economic 
union of the three territories designed for the completely centralized con- 
trol over the most important positions and organs of government.* 

However, the Administering Authority justifies the union under the 
Inter-Territorial Organization on the ground that it is designed to provide 
a constitutional framework for the administration of common services for 
the mutual benefit of the three territories without in any way extinguishing 
the separate political entity of the Trust Territory. It is claimed that the 
limitation of the existence of the Central Assembly of the Inter-Territorial 
Organization experimentally to four years is a safeguard. Outside of the 
scheduled services, the Central Assembly has no power to legislate, and 
funds cannot be appropriated without their being first voted upon by the 
separate local legislatures. No laws inconsistent with the Trusteeship 
Agreement or treaty obligations may be passed, and for these and other 
reasons the Administering Authority maintained that Tanganyika remains 
fully independent of the other territories of the Inter-Territorial Organi- 
zation in East Africa.*’ 


New Guinea 


Another particular controversy arose when in 1947 the Australian Gov- 
ernment informed the Trusteeship Council that it had decided to establish 
an administrative union of New Guinea and Papua and submitted for the 
Council’s information a bill entitled ‘‘The Papua and New Guinea Act of 
1948.’’ Since 1945 the two territories had been administered jointly under 
a provisional administration. The Australian Government explained that 
the bill was submitted so that it might have the benefit of the observations 
of the members of the Trusteeship Council, and that the Trusteeship Agree- 
ment for New Guinea made the Administering Authority alone responsible 
for decisions as to what form of administration the territory should have. 
It based this claim on the powers conferred by Articles 4 and 5 of the 


Trusteeship Agreement and specifically Article 4. Australia further con- 4 


tended that the powers provided in Article 5 were not exclusive or limit- 


45 U. N. Docs. A/C.4/8R.61, p. 10, A/C.4/SR.64, statement of India; A/C.4/SR.65, p. 
8, statement of Ukrainian 8.8.R.; A/C.4/8R.66, p. 5, statement of Costa Rica. 

46 U. N. Docs. A/C.4/SR.61, p. 10, statement of India; A/C.4/SR.64, p. 10, statement 
of Czechoslovakia; A/C.4/SR.65, p. 8, statement of Ukrainian S.8.R.; A/C.4/SR.67, p. 
12, statement of U.8.S.R. 
47U. N. Doc. A/C.4/SR.62, pp. 5-6, statement of United Kingdom. 
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ing; that the Trusteeship Agreement had been approved by the General 
Assembly with the knowledge that the administrative union of the two 
territories concerned was under contemplation; and the General Assembly 
had also approved other Trusteeship Agreements with respect to territories 
which were administered jointly with neighboring non-Trust Territories. 
It assured the Trusteeship Council that the administrative union would 
not in practice lead to the impairment of the Trust Territory of New Guinea 
as a separate entity.*® 

Some members of the Trusteeship Council criticized the bill as envis- 
aging a union which went beyond the kind contemplated in Article 5 of 
the Trusteeship Agreement, in that it did not merely provide for an ad- 
ministrative, customs or fiscal union, but rather a complete fusion which 
extended over all the executive, legislative and judicial organizations. 
This would ultimately involve the annexation of the Trust Territory. 

Some considered the administrative union not to be in the best interests 
of the inhabitants of the Trust Territory and therefore not in accord with 
the basic objectives of the Charter and the Trusteeship System. They 
contended that so complete a union would confuse the objectives of ad- 
ministration and obscure the responsibility of the Administering Author- 
ity. The union provided for a single executive, legislative and judicial 
organization for the two territories, which was illegal. Clause 11, which 
empowered the Governor General to delimit the provinces in the combined 
territories, was held as enabling the Administering Authority to obliterate 
the geographical limits of the Trust Territory with the possible complete loss 
of political identity. It was also pointed out that New Guinea in past years 
had been financially self-supporting, whereas Papua had needed external 
assistance. It was thought quite possible that the union might preclude 
the Council from exercising its function of supervision and in that way 
render it incapable of evaluating developments in the political, economic, 
social and educational fields. 

The Administering Authority claimed, however, that the bill made it 
clear that political fusion was not contemplated, and that the interests 
of the inhabitants would be safeguarded. It was pointed out that the 
power of the Governor General to define boundaries was purely for better 
administrative efficiency in the interests of the people in view of the simi- 
lar nature of the territories, the origins of their population and the common 
problems of reconstruction.*® 

The U.S.S.R. in a separate minority statement contended that these 
assurances of the Administering Authority could not prevent the absorption 
in practice of the Trust Territory. Nor was provision made for the sepa- 
rate status of the two populations as required under Article 76 b of the 


48 U. N. Doe. A/603, pp. 11 ff. 
49 Ibid., p. 14. 
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Charter. The bill was an imposition on the indigenous population, as there 
had not been free expressions of their will. For these and other reasons, 
therefore, the bill actually meant a fusion of a Trust Territory and a 
colony. The U.S.S.R. advocated the creation instead of a separate admin- 
istration for New Guinea.*° 


Ruanda-Urundi 


In the case of Ruanda-Urundi, despite the adoption of the Trusteeship 
Agreement, the basic instruments defining the administration of the terri- 
tory were in June, 1949, still the Law of August 21, 1925, and the Royal 
Ordinance of January 11, 1926. Under these, Ruanda-Urundi is admin- 
istratively amalgamated with the Belgian Congo under a Vice Governor 
General. Ruanda-Urundi is described as a quasi-autonomous territory 
possessing a separate legal personality, its own national property and 
budget and its own Official Journal. The Vice Governor General possesses 
the same emergency legislative powers as the Governor General of the 
Belgian Congo. The King of Belgium acts by decree after consultation 
with the Colonial Council, and legislates for the territories either separately 
or jointly. In many cases the legislation of the Belgian Congo is promul- 
gated in Ruanda-Urundi by the Vice Governor General.*' 

According to information supplied by Belgium, the principal causes for 
the establishment of the administrative union were: (1) whereas, when the 
Mandate was given, the Belgian Congo had been under the civilizing in- 
fluence of the Belgians for a quarter of a century, Ruanda-Urundi had 
been at most under German military occupation; (2) the Belgian Congo 
has a larger number of experienced officials; and (3) many of Ruanda- 
Urundi’s legislative needs were identical with those of the Congo. It has 
been explained that the various administrative departments were, for 
purposes of hierarchical organization, branches of the Central Depart- 
ments in the Belgian Congo.*” 

The Soviet Union expressed the view that in order to maintain the legal i 
status of Ruanda-Urundi as a Trust Territory, Belgium should establish an 
independent Ruanda-Urundi Administration fully compatible with the 
aims and principles of the Trusteeship System. It maintained that the 
administrative union subordinated Ruanda-Urundi to the laws and admin- i 
istration of the Belgian Congo and prevented advancement in the political, ; 
economic, social and educational fields. In the Soviet Union’s opinion, 
economic subordination meant a source of cheap labor for the Belgian Congo 
and adjoining territories.** 


50 Tbid., pp. 46 ff. 
51 U. N. Does. T/AC.14/2, p. 2; T/AC.14/28, p. 2. 
52 Ibid., pp. 9-13. 

53 U. N. Doc. A/603, pp. 6-7. 
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Cameroons and Togoland under French Administration ** 


The French Union was established by the adoption of the Constitution 
of October 27, 1946, of the French Republic by the National Constituent 
Assembly. It comprises the French Republic and all the overseas terri- 
tories under its authority, including the Trust Territories of Cameroons 
and Togoland under French administration. Legislative power with re- 
gard to penal law, civil liberties and administrative organization in the 
overseas territories resides in the Parliament. In all other matters French 
laws are applied in the overseas territories by express provisions to this 
effect or by decree after consultation with the Assembly of the French 
Union. There are various types of nationality and status upon which a 
federal citizenship is superimposed. Thus all nationals of the overseas 
territories have the status of citizens in the same way as natives of metro- 
politan France. The natives of Togoland and Cameroons have no specific 
nationality, but they are subject to French laws and the French Constitu- 
tion.** 

There is also an elaborate system of electoral rights, with thirteen defined 
categories in the Cameroons and Togoland. There are two electoral col- 
leges in the Cameroons, one for citizens of French status and one for 
citizens of local status. Togoland has only one. A series of decrees dated 
October 25, 1946, organized local Assemblies in the overseas and associated 
territories, which in Togoland and Cameroons are called ‘‘ Representative 
Assemblies.’’ They possess the right to make decisions on certain matters, 
and the National Assembly is obliged to consult them and the Assembly 
of the French Union in matters relating to the status and the internal 
organization of the territories or groups of territories.*® 

The Mandate for Togoland contained a provision authorizing the Man- 
datory Power to administer Togoland as an integral part of its territory, 
but no administrative union or integration occurred until 1935, when, 
because of financial difficulties, certain measures were taken for an admin- 
istrative union with the adjacent French Colony of Dahomey. Those 
measures had first been referred to the Permanent Mandates Commission. 
Under this scheme the territory still retained administrative and fiscal 
autonomy, but the Lieutenant Governor of Dahomey assumed the duties 
of Commissioner of the French Republic in Togoland. By a decree of 
December 27, 1941, Cameroons under French Mandate and French Equa- 
torial Africa were formed into a customs union providing for the free move- 


5s With regard to the Cameroons and Togoland under British Administration, see 
Trusteeship Council, Official Records, 4th Sess., pp. 372-378, 387-400; Interim Report 
of the Committee on Administrative Unions, U. N. Docs. T/263, pp. 14-19; T/AC.14/17, 
20, 23, 24, 24/Add.1, 30; Report of the Committee on Administrative Unions, U. N. Does. 
1/338, pp. 2-3, 37-39; T/338/Add.1, par. 2. 

55U. N. Doc. T/AC.14/6, pp. 11-16. 

58 Ibid. 
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ment of merchandise between the territories unhampered by customs and 
transit duties, and with identical scales of import and export duties.*’ 

There exists a complex ethnic and political connection between the parts 
of Togoland under British and French administration, respectively, which 
necessitated the establishment, immediately after the first session of the 
Trusteeship Council, of a Standing Consultative Commission for Togoland 
Affairs to deal with economic hardships arising from the frontier barriers. 
For some two and a half years after the fall of France the frontier between 
the two Togolands was closed, causing hardship with respect to trade in 
salt and foodstuffs. Relaxations of frontier control took place in 1943 
and 1948. A British-French joint statement indicated that this relaxa- 
tion caused a loss of twenty million metropolitan French franes to Togo- 
land under French administration. This indicates some of the difficulties 
encountered in any association which affects the revenue and causes a de- 
erease in the purchasing capacity of the territory.*® 

France justifies the relationship between the Trust Territories and the 
French Union on the basis of the provision of the Trusteeship Agreement 
which recognizes the Administering Power as having ‘‘full power of leg- 
islation, administration and jurisdiction.’’ Although the constitution 
mentions ‘‘ Associated Territories,’’ which are the Trust Territories, in fact 
rules defining this category were deliberately omitted in order not to in- 
fringe any international rules which might be made for their administra- 
tion. The special status is said not in any way to hinder the political 
evolution of the Trust Territories, or the achievement of autonomy or in- 
dependence as states freely associated with the French Republic by treaty. 

France contends that the political rights granted to the nationals of 
Togoland and Cameroons do not imply that they possess French national- 
ity. Each state determines who shall enjoy political rights within the 
framework of its institutions without being bound by any rules of inter- 
national law to reserve those rights for its nationals alone. The inhabi- 
tants owe no national allegiance.*® 

The Soviet Union contends that the Charter does not contemplate or 
provide for such a concept as the French Union. Furthermore, Article 14 
of the Trusteeship Agreement, which states that ‘‘the Administering Au- 
thority may enter, on behalf of the Territory, any consultative regional 
commission, technical organ or voluntary association of States which may 
be constituted,’’ makes it clear that it was unjustifiable to include the 
territories in the French Union. 

France claims that the inclusion of the Trust Territories concerned was 
provided for and allowed by Article 4 A(1) of the Trusteeship Agreements 


7U. N. Does. T/AC.14/3; T/AC.14/7. 

*U. N. Doe. T/255; see Annual Report for Togoland under British Administration. 
1947, pp. 71 ff. 

°U. N. Doe. T/AC.14/22. 
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which permitted their administration as an integral part of French terri- 
tory. Furthermore, the Charter did not expressly prohibit the inclusion. 
As to Article 4 A(2), France has stated that this is the only provision in 
all the Trusteeship Agreements calling for the consent of the territorial 
representative assembly to the establishment of specific systems of admin- 
istrative associations. Article 77 of the French Constitution established 
such territorial representative assemblies and their consent has been ob- 
tained.*° 


Work of the Committee on Administrative Unions 


The Committee on Administrative Unions decided at the outset that its 
main task was to study the technical and positive aspects of the question of 
administrative unions solely on the basis of information at its disposal. 
The first Interim Report consisted of a simple series of questionnaires 
addressed to the Administering Authorities concerned. The second report 
summarized the information extracted from replies. Some members of 
the Committee contended that such report could not be regarded as the 
results of the investigation as envisaged in Resolution 224 (III). It was 
only a documentary study and not a statement of the Committee’s final 
conclusions. 

At the fifth session of the Trusteeship Council, in the course of which the 
report of the Committee was discussed, the view was expressed that since 
the Committee had not been empowered to put forward any suggestions 
or opinions, the Council still had to decide how to carry out the task en- 
trusted to it by the General Assembly. It was felt by some members that 
the question whether an Administering Authority was or was not violating 
the Charter or Trusteeship Agreements by establishing an administrative 
union was a continuing problem which could not be solved once for all, but 
which the Council would have to discuss at each of its sessions. The 
United States and Mexico jointly sponsored a resolution which was adopted 
by eleven votes to none, with one abstention. It, inter alia, informs the 
General Assembly that ‘‘in accordance with the penultimate paragraph of 
this resolution’’ the Trusteeship Council will continue to study and examine 
the operation of existing or future administrative unions in all their 
aspects. ’’ 

The above recital does not exhaust the subject-matter, but rather illus- 
trates the profusion of issues involved. 


60U. N. Doe. T/AC.14/25. 
61 U. N. Doe. T/SR.169. 
®2U. N. Does. T/373; T/SR.170; T/SR.186; T/374; and 1/375. 
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THE GENOCIDE CONVENTION 


The Convention on the Prevention and Punishment of the Crime of 
Genocide adopted by the General Assembly of the United Nations in Paris 
on December 9, 1948, and signed on behalf of the United States three days 
later, is now before the United States Senate for consideration.’ It is ex- 
pected that the Committee on Foreign Relations will hold hearings before 
making its report to the Senate. 

The Convention was the subject of thorough consideration by the Ameri- 
ean Bar Association at its 72nd Annual Meeting in St. Louis, September 
5-9, 1949. It came before the Association through two channels, the Asso- 
ciation’s Special Committee on Peace and Law Through United Nations and 
the Association’s Section of International and Comparative Law. Both the 
Special Committee and the Section agreed that the Convention should not 
be ratified by the United States as submitted. For reasons stated below, 
the Special Committee did not suggest reservations, but the Section recom- 
mended a series of reservations which it thought would cure the Conven- 
tion’s defects. The House of Delegates of the Association appointed a 
committee of six, not including any members of the Special Committee or 
the Section, to consider both reports and make recommendations to the 
House. This action was taken in the hope of avoiding extended debate, 
but that expectation proved to be in vain. Delegations from the Special 
Committee and the Section appeared before the House committee and pre- 
sented and argued their views during the whole of an afternoon. After 
they retired the House committee proceeded to make its recommendations 
to the House of Delegates in the form of a resolution. The Special Com- 
mittee on Peace and Law Through United Nations accepted the resolution, 
but it was unacceptable to the representatives of the Section, who sought 
to substitute their own recommendations for the House committee resolu- 
tion when the matter came before the House of Delegates as a special order 


1 Senate Executive O, 8lst Cong., Ist Sess. Genocide is declared to be a crime under 
international law whether committed in time of peace or in time of war. The crime 
is defined as the commission of certain acts ‘‘with the intent to destroy, in whole or 
in part, a national, ethnical, racial or religious group, as such.’’ Five categories 
of criminal acts are enumerated: killing or causing serious bodily or mental harm 
to members of the group, deliberately inflicting on the group conditions of life calcu- 
lated to bring about its physical destruction, prevention of birth within the group, 
and forcibly transferring children to another group. Made punishable are acts of 
genocide thus defined, as well as conspiracy, public incitement, attempts and complicity 
to commit them. Persons committing any of these acts are punishable ‘‘ whether they 
are constitutionally responsible rulers, public officials or private individuals.’’ 
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on the morning of September 7. A full-dress debate ensued, lasting the 
entire morning and well into the afternoon. Attempts to cut off debate 
were unsuccessful and everyone who had anything to say was given the 
opportunity to say it, including Honorable Philip B. Perlman, Solicitor 
General of the United States, who supported the Section report, and Hon- 
orable Frank E. Holman, the President of the Association, who supported 
the House committee report. When the vote was taken, the Section’s sub- 
stitute was rejected and the House committee report adopted by an over- 
whelming vote. The official action of the American Bar Association is re- 
corded in the resolution adopted, which reads as follows: 


Be it resolved, that it is the sense of the American Bar Association 
that the conscience of America like that of the civilized world revolts 
against Genocide (mass killing and destruction of peoples) ; that such 
acts are contrary to the moral law and are abhorrent to all who have a 
proper and decent regard for the dignity of human beings, regardless 
of the national, ethnical, racial, religious or political groups to which 
they belong; that Genocide as thus understood should have the constant 
opposition of the government of the United States and of all its people. 

Be it further resolved, that the suppression and punishment of Geno- 
cide under an international convention to which it is proposed the 
United States shall be a party involves important constitutional ques- 
tions ; that the proposed convention raises important fundamental ques- 
tions but does not resolve them in a manner consistent with our form 
of government. 

Therefore, be it resolved, that the convention on Genocide now before 
the United States Senate be not approved as submitted. 

Be it resolved further, that copies of the report of the Special Com- 
mittee on Peace and Law Through United Nations and the suggested 
resolutions from the Section of International and Comparative Law be 
transmitted, together with a copy of this resolution, to the appropriate 
committees of the United States Senate and House of Representatives. 


The views of the Special Committee on Peace and Law Through United 
Nations, whose recommendations were upheld by the American Bar Asso- 
ciation, can be adequately obtained only by reading its printed report of 
63 pages. During the preceding year regional conferences of the Bar were 
held in sixteen cities of the United States, and the Committee’s report ex- 
pressed the consensus of those meetings. 

The criticism of the Convention touches both the basic principles upon 
which it was drafted and the procedure for enforcing it. Although the 
Convention purports to deal with the repetition anywhere of the shockingly 
atrocious crimes against humanity perpetrated by Nazi Germany, it fails 
essentially to do so. Its approach is that of individual crime and not of 
persecutions instigated by governments. It provides no international court 
before which governmental transgressions of the international law declared 
in the Convention may be challenged, but relies for the enforcement of that 
international law upon the punishment of individuals by national courts. 
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It foresees the eventual establishment of an international court, but for the 
purpose of trying individuals. 

It was conceded by all in the debate before the American Bar Association 
that the Genocide Convention should deal only with mass killings and de- 
struction of peoples which can only happen with official approval or com- 
plicity. One of the reservations proposed by the Section sought to amend 
the Convention in this respect by limiting its application to acts which ‘‘di- 
rectly affect thousands of persons.’’ How ean it be expected that a govern- 
ment engaged in such a policy will voluntarily turn over its officials or citi- 
zens to any other government or international court for punishment for 
carrying out that policy? To take the aceused by force would require an 
act of war. The Genocide Convention is an attempt to carry over into time 
of peace the so-called Nuremberg principle under which captured enemies 
were held personally liable for acts of aggression and crimes against hu- 
manity; but the Nuremberg Tribunal had the physical custody of the 
persons whose condemnation was demanded. In the debate at St. Louis 
the question remained unanswered: How is an international tribunal or 
foreign national court to obtain custody in time of peace of an accused 
genocidist ? 

The Convention is selective among the groups it would protect in whole 
or in part. Those singled out for preferred consideration are national, 
ethnical, racial and religious groups ‘‘as such.’’ Political and economic 
groups were apparently not considered as needing or worthy of protection. 
Pressure is being brought to bear for the speedy ratification of the Genocide 
Convention on the ground that genocide is being committed behind the 
Iron Curtain; yet the Genocide Convention as submitted would not apply 
to many such cases. The Soviet Government and its Communist satellites, 
should they accept the Convention, which they have not done up till now, 
may liquidate property owners and others who believe in private enterprise 
on the ground that they are political enemies of the state and therefore are 
not covered by the Convention. The same action may be taken against any 
national, ethnical, racial or religious group, and the application of the 
Convention to them avoided by the claim that they are being proceeded 
against not as members of one of these groups as such, but as enemies of 
the state.* The religious persecutions which are taking place in Czecho- 
slovakia, Hungary and Bulgaria on the ground that the clergy are enemies 
of the state would be apt examples of the meaninglessness of this Conven- 
tion in such eases. 

As pointed out in the report of the Committee on Peace and Law Through 


2The American Jewish League Against Communism recently sent a letter to the 
Secretary General of the United Nations documenting a previous charge that ‘‘ 400,000 
Jews were deported from the Ukraine and White Russia to Archangel and Siberia, 
because they were considered too pro-democratice to be left on the Soviet borders in case 
of possible war.’’ (New York Times, Sept. 15, 1949, p. 24.) 
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United Nations, what is left of the Convention ‘‘is a code of domestic crimes 
which are already denominated in all countries as common law crimes.’’ 
These the Convention undertakes to make international crimes. To reach 
agreement on this basis the Convention compromises the system of consti- 
tutional law prevailing in the United States. The protection of personal 
rights is vested principally in the States of the American Union. In eer- 
tain matters there may be concurrent Federal jurisdiction. By ratifica- 
tion of the Genocide Convention as submitted, it will become the supreme 
law of the land and displace State constitutions and laws wherever they 
may conflict with the provisions of the Convention. Moreover, under the 
holding of the Supreme Court in the case of Missouri v. Holland,* the con- 
clusion of a treaty by the Federal Government confers upon it authority 
in fields of action reserved to the States which the Federal Government 
would not have without such a treaty. The ratification of the Genocide 
Convention as submitted would therefore confer upon the Federal Govern- 
ment a large area of jurisdiction which it does not now possess under the 
Constitution. 

In the debates on the Genocide Convention which took place in the Sec- 
tion of International and Comparative Law at St. Louis, former Governor 
Harold E. Stassen suggested the possible necessity, in order that the United 
States might be placed on a plane of equality in international codperation, 
of amending the United States Constitution so that treaties shall not be- 
come the supreme law of the land unless and until they are implemented 
by an Act of Congress. It is understood that, with the exception of France, 
all other states require legislative implementation to give treaties the effect 
of law. The course suggested by Mr. Stassen might remove that par- 
ticular constitutional difficulty. It would not meet the serious objection to 
proposals to amend the Constitution through the treaty-making power in- 
stead of through the means provided in the Constitution itself. 

Great stress was laid in the debates at St. Louis upon the need of uphold- 
ing the Government’s policy of codperation with the United Nations. The 
American Bar Association established its Special Committee on Peace and 
Law Through United Nations to promote such codperation, and the duty to 
do so is reiterated in its present report. The Committee finds its duty also 
to point out that nothing contained in the Charter of the United Nations 
“shall authorize [it] to intervene in matters which are essentially within 
the domestic jurisdiction of any state.’’ (Art. 2, par. 7.) When the Gov- 
ernment of the United States accepted the compulsory jurisdiction of the 
International Court of Justice under Article 36 of the Statute, the Senate 
attached the Connally reservation which retained for the United States the 
determination of whether or not a matter is within its domestic jurisdiction. 
The Genocide Convention as submitted by-passes this reservation, as well as 
the Vandenberg reservation relating to the interpretation of multilateral 


3252 U. S. 416. 
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treaties, and confers jurisdiction upon the International Court of Justice 
in all disputes relating to the interpretation, application, or fulfillment of 
the convention at the request of any party to the dispute. (Art. IX.) 

It should be remembered in this connection that, according to an advisory 
opinion of the Permanent Court of International Justice, a matter solely 
within the domestic jurisdiction of a state becomes a matter of international 
concern when a treaty is entered into on that subject.‘ This principle of 
international law must not be overlooked if we are to maintain the internal 
enforcement of our constitutional rights without risk of alien interference 
or submission to an international appellate jurisdiction. 

The proposed Covenant on Human Rights was included in the subjects 
covered in the reports submitted to the American Bar Association. A com- 
pleted covenant was not before the Association and no discussion took place. 
The report of the Committee of the House of Delegates on this subject was 
unanimously adopted as follows: 


Resolved, That the Special Committee on Peace and Law Through 
United Nations and the Section of International and Comparative Law 
be authorized in response to the request of the State Department of 
the United States, to transmit to it the written reports of the Special 
Committee and the Section and such other comments on the proposed 
Covenant on Human Rights as they may deem appropriate; also, to 
transmit such comments as they may have upon the Covenant to the 
appropriate authorities of the United Nations. 


The undersigned, who is a member of the Special Committee on Peace 
and Law Through United Nations of the American Bar Association and 
also of its Section of International and Comparative Law, deeply regrets 
that the United States did not hold to the position with which it started 
to negotiate the Genocide Convention, namely, that the crime of genocide 
properly defined is inherently one committed at the instigation or with 
the complicity of the state. He also regrets the vain reliance placed upon 
the unrealistic and impracticable attempt to apply under the conditions 
existing in the world of today the concept that advance in the develop- 
ment of international law can be achieved only by making individuals the 
direct subjects of that law. As was pointed out in the debates at St. Louis, 
such a theory can be made effective only through the establishment of 
political institutions with power to take custody of offenders. Such insti- 
tutions do not now exist, and the Genocide Convention makes no provision 
for them. In a recent address, Ambassador Warren R. Austin, Chief of 
the United States Mission to the United Nations, discussed proposals to 
transform the United Nations into a ‘‘world government’’ whose ‘‘laws 
shall govern individuals as well as states.’” He asked: ‘‘ What will be the 
dividing line between the jurisdictions and judicial powers of the world 


4 Advisory Opinion No. 4, Tunis-Moroceo Nationality Decrees. Hudson, World Court 


Reports, Vol. I, p. 145, at p. 156. 
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government and the several states? Is it as simple a problem as that of 
the United States, which required a civil war, and repeated judicial de- 
cisions, to determine?’’ He answered these questions as follows: ‘‘We 
should pause in contemplation of the risk of seeking to establish any 
world government now. We must deal with the world we have and the 
tools we have.’’ He was persuaded by experience that such an agreement 
cannot be had ‘‘at this time or within the predictable future.’’ ® 

It is no answer to argue that a state cannot be haled before an interna- 
tional court for violating international law. If that were true, the world 
might just as well give up all hope of preserving peace based on law and 
justice—but it is not true. States have been brought before international 
tribunals for violations of international law many times in the past, 7.e., the 
Alabama Tribunal at Geneva. As the undersigned has said on other occa- 
sions, a structural defect in the United Nations Charter is its failure to 
provide for the determination of acts of aggression by the International 
Court of Justice at The Hague. For the same reason, genocide should be 
defined to include primarily acts emanating from governmental policy or 
complicity for which the offending government should be made answerable 
before an international court of justice. Such jurisdiction would not in- 
volve war any more than the submission to the court of any other subject 
of international dispute. We would at the least have a judgment at the 
bar of public opinion, and have available many sanctions short of war.® 
If national governments wished to add the sanctions of their own law and 
courts by providing for the punishment of persons within their jurisdiction 
who might in some way be guilty of or implicated in such crimes, so much 
the better. The Special Committee included in its report the suggestion 
of Judge Orie L. Phillips, of the U. 8. Circuit Court of Appeals at Denver, 
a member of the committee, that the wiser course would seem to be, if the 
offenses defined in the Genocide Convention are in fact international crimes, 
to enact domestic legislation under Section 8, Clause 10, Article I, of the 
Constitution of the United States, which expressly confers upon Congress 
the power ‘‘To define and punish . . . offenses against the law of nations.’’ ’ 


5 Address at Lenox, Mass., Aug. 12, 1949. Department of State Bulletin, Vol. XXI, 
No. 530 (Aug. 29, 1949), p. 283. 

®The Commercial Treaty of 1832 between the United States and Russia was termi- 
nated by the United States on Jan. 1, 1913, following a resolution adopted by the House 
of Representatives on Dec. 13, 1912, that Russia had violated the treaty by refusing to 
honor passports duly issued to American citizens of the Jewish race or religion. The 
House resolution declared: ‘‘That the people of the United States assert as a funda- 
mental principle that the rights of its citizens shall not be impaired at home or abroad 
because of race or religion; that the Government of the United States concludes its 
treaties for the equal protection of all classes of its citizens, without regard to race or 
religion; that the Government of the United States will not be a party to any treaty 
which discriminates between American citizens on the ground of race or religion.’’ 
For further information on this incident, see this JouRNAL, Vol. 6 (1912), p. 186. 

7See American Bar Association Journal, August, 1949, p. 625. 
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The Special Committee on Peace and Law Through United Nations made 
earnest efforts to formulate reservations which would make the Genocide 
Convention acceptable as creating international obligations for the United 
States, and at the same time meet the constitutional situation in this coun- 
try. This the Committee was unable to do. It could not see that the Sec- 
tion on International and Comparative Law had been any more successful 
in drafting the reservations it proposed. The Special Committee felt that 
the constitutional questions raised by the Convention could only be prop- 
erly solved by action of both Houses of Congress, and not by the Senate 
alone. It was for this reason that the American Bar Association directed 
that copies of the reports submitted be transmitted to the appropriate com- 
mittees of both the Senate and the House of Representatives. 

Greorce A. FIncH 


THE UNITED NATIONS CONVENTION ON GENOCIDE 


On December 9, 1948, the General Assembly of the United Nations 
adopted at its Paris session a resolution approving the annexed Convention 
on the Prevention and Punishment of the Crime of Genocide? and propos- 
ing it for signature and ratification. 

The new word ‘‘genocide’’ was coined by Raphael Lemkin ? in his study 
of the Axis Powers’ occupation of Europe.* The word was defined as the 
‘*destruction of a nation or ethnic group,’’ ‘‘not only through mass kill- 
ings, but also through a codrdinated plan of different actions aiming at the 
destruction of essential foundations of the life of a national group, with 
the aim of annihilating the groups themselves.’’ According to the differ- 
ence of techniques, physical, political, social, cultural, biological, economic, 
religious and moral genocide were distinguished. In his book Dr. Lemkin 
treated genocide primarily as ‘‘a technique in German occupation practice 
during the Second World War.”’ 

Since that time Lemkin had been indefatigable in promoting his ideas.‘ 
His principal concern was that a government should no longer be allowed 


1U. N. Doc. A/P.V. 179. The English text of the Convention has been often reprinted: 
Department of State Bulletin, Vol XIX, No. 494 (Dec. 19, 1948), pp. 756-757; Depart- 
ment of State Publication No. 3416 (International Organization and Conference Series 
III, 25) Feb., 1949, pp. 47-52; The New York Times, Dec. 2, 1948, p. 12; American 
Bar Association Journal, January, 1949, pp. 57-58; Current History, January, 1949, 
pp. 42-44; International Organization, Vol. III, No. 1 (Feb., 1949), pp. 206-208. 

2 See his proposals of 1933 to create two new delicta juris gentium, named ‘‘barbarity’’ 
and ‘‘vandalism’’ (Actes de la Ve Conférence Internationale pour l’Unification du 
Droit Pénal (Paris, 1935), pp. 48-56). Idem: Akte der Barbarei und des Vandalismus 
als delicta juris gentium (Internationales Anwaltsblatt, Vienna, November, 1933). 

3 Lemkin, Axis Rule in Occupied Europe (Washington, 1944), Ch. IX: Genocide, pp. 
79-95 and passim. 

4See his articles on Genocide in The American Scholar, Vol. XV, No. 2 (April, 
1946), and in this JouRNAL, Vol. 41 (January, 1947), pp. 145-151. 
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to destroy with impunity its own citizens. The Nuremberg Judgment of 
October 1, 1946, refers in some places * to what Lemkin in his book of 1944 
had defined as physical, social and political genocide, but deals with 
‘‘erimes against humanity,’’ a concept which is not identical with that of 
genocide. 

It was also Lemkin who drafted a resolution on genocide, sponsored at 
the second part of the first session of the General Assembly at Lake Success 
by the representatives of Cuba, India and Panama, and then placed on the 
agenda of the Assembly. It was adopted as Resolution 96 (I) of De- 
eember 11, 1946. It affirms that genocide is a crime under international 
law which the civilized world condemns, and requests the Economic and 
Social Council to undertake the necessary studies with a view to drawing 
up a draft convention. The Council instructed the Secretary General to 
prepare a draft convention on genocide *® which should be considered by 
the Commission on Development and Codification of International Law.’ 

The General Assembly, at its second session, reaffirmed the former reso- 
lution by Resolution 180 (II) of November 21, 1947, and requested the 
Economic and Social Council to continue the work. The Council ® later 
appointed an Ad Hoc Committee, composed of the representatives of only 
seven Members,’® to draft a convention. The Ad Hoc Committee met 
from April 5 to May 10, 1948. It abandoned the former draft and adopted 
a proposal by China’? as the basic text. This Committee unanimously 


adopted a draft convention and transmitted it to the Council.* By Reso- 
lution 153 (VII) of August 26, 1948, the Council decided to transmit the 
draft convention to the third session of the General Assembly."* 

At its third session, the General Assembly referred the report of the 
Ad Hoc Committee to the Assembly’s Sixth ‘Committee, which devoted 
fifty-one meetings during two months to an examination and discussion of 


5 Ibid., pp. 233, 234, 243-247. 

6 Resolution 47 (IV) of March 26, 1947 (U. N. Press Release, Economic and Social 
Council, March 29, 1947). 

7 The draft convention on genocide, drawn up by the Secretariat, came before the final 
session of this Commission on June 17, 1947, but the Commission had no time to express 
an opinion. 

8U. N. Does. A/510, A/512, A/514; A/P.V. 123. 

® See first its Resolution, U. N. Doc. Dr. E/513, and Prevention and Punishment in 
the draft convention prepared by the Secretariat, Lake Success, N. Y., Doc. E/623, 
January 30, 1948. 

10 China, France, Lebanon, Poland, U. 8. A., U.S.S.R. and Venezuela. 

11U. N. Doe. E/734. 

12U. N. Doc. E/AC.25/9. 

18 U. N. Doc. E/794, May 24, 1948. The Ad Hoc Committee studied also the relations 
between a convention on genocide and the formulation of the Nuremberg principles 
(U. N. Doe. E/AC.25/3/Rev., April 1, 1948). 

14U. N. Docs. E/SR. 180, E/SR. 201, E/SR. 202, E/SR. 218, E/SR. 219. 
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the draft convention ; a series of amendments was adopted.*® On December 
8, 1948, this Committee adopted the draft resolution with the annexed 
convention, as amended, by a vote of 36 to 0, with eight abstentions.’ 
The next day the General Assembly rejected several Soviet amendments 
and adopted the resolution with the annexed convention, as submitted by 
the Sixth Committee, and two accompanying resolutions.‘7’ The vote was 
55 to 0, no abstentions; Costa Rica, El Salvador, and the Union of South 
Africa were absent. 

On December 11, 1948, the representatives of twenty Members '® signed 
the Convention. Dr. Evatt of Australia, President of the General As- 
sembly, praised it as ‘‘an epoch-making event in the development of inter- 
national law.’’ But among the signatories we find only two permanent 
members of the Security Council, only one West European state, only one 
state of the Soviet Bloc. The United States Government was at all times 
among the enthusiastic supporters of the Convention.’® The American 
Bar Association, on the other hand, warned against any haste in its ratifica- 
tion.2° The Bar saw in the Convention serious constitutional and legal 
difficulties, and poor drafting. The conflicting attitudes were also clearly 
seen in the discussion which took place at the 1949 annual meeting of the 
American Society of International Law.” 

An objective and impartial appraisal presupposes a legal analysis of the 
Convention. We discuss, first, the technical Articles X—XIX. These 
articles indicate that there is nothing revolutionary in the Convention; they 
rather give the impression of being tentative. The Convention, which is 
equally authentic in the five United Nations languages (Article X), is 
open for signature until December 31, 1949; it is an open convention, open 
even for signature by non-members, if they are invited to sign by the 
General Assembly (Article XI). In order to come into force, the Con- 
vention must be ratified. After January 1, 1950, the Convention is open 
to accession also by non-members invited to do so (Article XI). Any 


15 Report of the Sixth Committee (Rapporteur, J. Spiropoulos, Greece): U. N. Doc. 
A/760, Dec. 3, 1948. 

16 U. N. Doc. A/C.6/SR. 133. 

17U. N. Doc. A./P.V. 179. 

18 Australia, Bolivia, Brazil, Chile, Dominican Republic, Ecuador, Egypt, Ethiopia, 
France, Haiti, Liberia, Norway, Pakistan, Panama, Paraguay, Peru, Philippines, United 
States, Uruguay, Yugoslavia. 

19 See the speeches by Ernest A. Gross, then Legal Adviser, Department of State, in the 
Sixth Committee (Department of State Publication No. 3416 (February, 1949), pp. 36- 
43, 44-46). 

20 See the preliminary statement by William L. Ransom (American Bar Association 
Journal, January, 1949, pp. 56-57); resolution adopted unanimously by the House of 
Delegates at Chicago on Feb. 1, 1949 (ibid., March, 1949, p. 197); and resolution 
adopted at St. Louis, Sept. 7, 1949. See also President Holman’s statement (ibid., 
p. 202) and Report of the Committee on International Law of the Bar of the City of 
New York. 

21 Proceedings of the American Society of International Law, 1949, pp. 46 ff. 
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contracting party may, at any time by notification to the Secretary Gen- 
eral, extend the application to all or any territories for the conduct of 
whose foreign relations that contracting party is responsible (Article 
XII).??. The special resolution (Annex C) ** contains a recommendation 
that parties to the Convention should take such measures as are necessary 
and feasible to enable the provisions of the Convention to be extended to 
‘‘dependent territories’’—a term not identical with that used in Article 
XII—administered by them. 

The rather tentative character of the Convention is shown by three 
further provisions. It can come into force only on the ninetieth day 
following the date of deposit of the twentieth instrument of ratification 
or—an interesting proviso—accession (Article XIII). The Convention 
is not a permanent one. After having come into force, it shall remain in 
effect for ten years, and thereafter for successive periods of five years with 
regard to such parties as have not denounced it. Every party has a right 
to denounce the Convention by a written notification to the Secretary 
General of the United Nations at least six months before the expiration 
of the current period (Article XIV). Further—a proviso highly unusual 
in a multilateral convention—if, as a result of denunciations, the number 
of parties to the Convention should become less than sixteen, the whole 
Convention shall cease to be in force (Article XV). The Convention con- 
tains a specific revision clause (Article XVI). Every party can request 
a revision at any time; the General Assembly shall decide upon the steps, 
if any, to be taken in respect of such request. It is interesting to note 
that the General Assembly, composed of all the United Nations Members, 
whether they have ratified the Convention, or not, is instituted as the organ 
of revision. 

The substantive law, pertaining to criminal law, is contained in Articles 
I-IV. Although the word ‘‘genocide”’ is new, the practice is an old one: 
the destruction of Carthage by the Romans, the extermination of the In- 
dians in North America, pogroms in Czarist Russia, the Armenian mas- 
sacres in Imperial Turkey are just a few examples. Although the present 
Convention and Lemkin’s ideas have been provoked undoubtedly by the 
persecution of Jews and others by National Socialist Germany, the Con- 
vention is not a lex specialis like the Nuremberg Charter. The preamble 
expressly states that ‘‘at all times of history genocide has inflicted great 
losses on humanity.’’ 

Article I confirms that genocide, whether committed in time of peace or 
in time of war, is a crime under international law. The word ‘‘confirm’’ 
has been chosen, because already Resolution 96 (I) of 1946 had ‘‘affirmed”’ 
that genocide is a crime under international law. But Resolution 96 (I), 


22 This article was added by the Sixth Committee upon the proposal of the United 
Kingdom (U. N. Doce. A/C.6/236). 
23 Adopted upon the proposal of Iran. 
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like resolutions in general, has no legally binding effect; it is merely a 
recommendation. In the Sixth Committee the delegate of the United 
Kingdom said that those who support the adoption of a convention on 
genocide do so on the ground that genocide would be illegal only if such a 
convention were concluded, whereas genocide has been illegal since the 
Nuremberg Trial. The American answer was that this overlooks the vital 
necessity of provisions for detailed definition and enforcement and that 
the Nuremberg Judgment did not cover genocide committed in time of 
peace. The British argument is not tenable. The Nuremberg Charter 
created only a lex specialis against a named group of men in the service 
of a conquered enemy. Genocide by a state against its own citizens was 
morally condemned, but it was ‘‘generally recognized that a state is en- 
titled to treat its own citizens at discretion and that the manner in which 
it treats them is not a matter with which international law, as such, con- 
cerns itself.** And as to so-called humanitarian intervention, ‘‘there is 
general agreement that, by virtue of its personal and territorial supremacy, 
a state can treat its own nationals according to discretion”’’; in the previous 
editions of Oppenheim the view was expressed that ‘‘whether there is 
really a rule of the Law of Nations which admits such intervention may 
well be doubted.’’*5 Lauterpacht, in the latest edition, also recognizes that 
states had a disinclination to take responsibility for a humanitarian inter- 
vention and that, on the other hand, it has been abused for selfish purposes.” 
The Convention, therefore creates in this and other points new law binding 
only on the states which have ratified it. 

The jurist, in the words of the Belgian philosopher of law, Jules Dabin, 
is primarily an artist of definitions; and good definitions are in no field 
more essential than in criminal law. Article II, giving the definition of 
genocide, is, therefore, the heart of the Convention. The Sixth Committee 
decided on a definition by way of enumeration. The five types of acts 
enumerated cover physical and biological genocide. Most subject to criti- 
cism is the phrase ‘‘causing serious mental harm’’ in paragraph (b). The 
addition of the words ‘‘serious mental harm’’ was adopted at the sugges- 
tion of China, which was thinking at acts of genocide committed through 
the use of narcotics. Nevertheless, the phrase ‘‘serious mental harm’’ as 
it now stands in the Convention is certainly vague. It is to be noted that 
all forms of cultural genocide have, after long debate, been eliminated. 


24 Oppenheim-Lauterpacht, International Law, Vol. I (7th ed., London, 1948), p. 
583. Cf., also, ‘‘Nei propri territori la libertad di ciascun Stato é illimitata verso 
propri cittadini secondo il diritto internazionale generale,’’ in G. Balladore Pallieri, 
Diritto Internazionale Pubblico (5th ed., Milan, 1948), p. 382. 

25 Oppenheim-Lauterpacht, op. cit., p. 279. 

26 Dr. Evatt in his speech in Paris also spoke of ‘‘ occasional endeavors of humani- 
tarian intervention in past centuries,’’ and added that this was ‘‘diplomatic action and 
governments that undertook such interventions were frequently accused of pursuing 
other than humanitarian aims.’’ 
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Equally, the protection of political groups has, after long debate, been 
eliminated, an elimination bitterly attacked by the minority report of the 
New York Bar Association.”’ 

The acts discussed constitute only one element of the crime of genocide; 
the other element is a very specific criminal intent: those acts constitute 
genocide only if they are committed with the ‘‘intent to destroy, in whole or 
in part, a national, ethnical, racial or religious group, as such.’’ 

It has been said that this specific criminal intent makes the Convention 
useless; that governments, less stupid than that of National Socialist 
Germany, will never admit the intent to destroy a group as such, but will 
tell the world that they are acting against traitors and so on. Yet the 
criminal intent is an integral element of crimes in general; and many 
crimes presuppose a specific intent; breaking and entering the dwelling- 
house of another by night, is burglary only if done with the specific intent 
to commit a felony. Naturally, as in all crimes presupposing specific 
criminal intent, the latter is the gist of the offense ; it is this specific criminal 
intent which distinguishes genocide under Article II (a) from common 
law murder. As in all the crimes of this type, so in genocide the specific 
criminal intent must be proved by the prosecutor beyond a reasonable 
doubt; otherwise there must be acquittal. 

Article III establishes four further crimes connected with genocide: 
conspiracy, attempt, complicity and direct and public incitement to commit 
genocide. This article gives no definitions at all, although the concepts 
used are extremely different in different municipal laws. What is ‘‘ direct 
and public incitement’’? A Soviet amendment to prohibit organizations 
inciting to racial, national or religious hatred was rejected. Where is the 
dividing line vis-a-vis the constitutionally guaranteed freedom of speech? ** 

Article IV deals with the authors of the crimes enumerated in Articles 
II and III: private individuals, public officials and constitutionally re- 
sponsible rulers, which is practically equivalent to ‘‘governments.’’*° Do 
public officials have in their favor the ‘‘plea of superior command’’? A 
Soviet amendment *° to exclude this plea was rejected by 28 votes to 15, 
with six abstentions. 

Articles V-[X deal with problems of procedure. It is from this stand- 


27°*The excluded groups are the only ones that are presently in process or common 
danger of extermination. Compromise on a matter of principle is tantamount to 
abandoning the principle’’ (Ibid., pp. 5, 6). 

28 See the recent five to four decision of the U. S. Supreme Court in the Terminiello 
case, 337 U. 8. 1 (New York Times, May 17, 1949, pp. 1, 16). 

2° The French text said correctly: ‘‘des gouvernements.’’ The English text originally 
tread: ‘‘Heads of States,’’ but was changed because of the constitutional immunity of 
rulers in constitutional monarchies. A Syrian proposal (U. N. Doe. A./C.6/246) to 
include de facto heads of states was rejected, because it was felt that such persons are 
already included. 
8° U. N. Doe, A/C.6/215/Rev. 1. 
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point that most of the attacks by the American Bar Association come; the 
Association speaks of ‘‘novel and far-reaching constitutional and legal 
questions, some of them revolutionary,”’’ of ‘‘transfer to international juris- 
diction of charges against our own State, local and national public officials, 
and even against our private citizens, as to matters traditionally within 
the domestic jurisdiction of our country.’’** But there is, it is submitted, 
a certain confusion. The Convention is entirely different from the law 
of the Nuremberg Trial and does not create at all an international criminal 
law nor international criminal courts; nor does it foresee an appeal from 
a highest municipal to an international court. The Convention is also en- 
tirely different from the proposed Covenant and Treaty of Implementation 
concerning Human Rights. The Convention does not make individuals 
subjects of international law, nor of international duties or international 
rights; it is, in this respect, a thoroughly old-fashioned, traditional treaty. 
The Convention invokes in the preamble not a supra-national authority, 
but ‘‘international codperation.’’ Under Article I it is the states which 
recognize that genocide is a crime under international law which they— 
not international law—undertake to prevent and punish. Under Article 
V the states are bound to enact corresponding domestic legislation, ‘‘in 
accordance with their respective constitutions.’’ It is, therefore, to be 
doubted whether the Convention can be regarded as a self-executing 
treaty.** The Convention clearly does involve legislation. Articles II and 
III cannot be directly applied by a court, not only because of vague defi- 
nitions or a lack of definitions in Article III, but also because of a complete 
lack of penalties. Domestic legislation will be necessary to be binding on 
the courts, although such domestic legislation is an international duty for 
all states which have ratified the Convention.** Incidentally, since Article 
II hardly gives an adequate definition of genocide and Article III contains 
no definitions at all, it is unavoidable that the crimes, as defined by the 
different domestic legislations, ‘‘are subject to certain varieties in many 
systems of criminal law,’’ as the Swedish delegate pointed out in the Sixth 
Committee. 

The states undertake to prevent and punish genocide; the states are 
bound to enact corresponding domestic legislation; finally, persons accused 
of one of the crimes under Articles II and III are, under Article VI of the 
Convention, to be tried by a competent domestic court. Under Article 


31 American Bar Association Journal, March, 1949, pp. 195, 197. 

32 See Chief Justice Marshall in Foster and Elam v. Nelson, 2 Pet. 253, 313, 7 L. 
Ed. 415; Robertson v. General Electric Co., U. 8. C. C. A., 1929, 32 F. (2d) 495. 

33 This domestic legislation may involve constitutional problems. Whereas generally 
legislation in the field of criminal law is in the jurisdiction of State legislatures, 
Congress may be empowered to enact this criminal legislation in fulfillment of a treaty 
obligation (Missouri v. Holland, U. 8S. Supreme Court, 1920, 252 U. 8. 416, 40 8. Ct. 
382). Note also that conspiracy at common law is different from conspiracy as defined 
in the U. 8. Criminal Code, Sec. 3. 
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VII the crimes under Articles II and III shall not be considered political 
crimes for the purpose of extradition. 

There is nothing revolutionary in the Convention. The new crimes 
merely are an addition to the delicta juris gentium, such as piracy, slave 
trade, counterfeiting and so on. The crimes under Articles II and III 
are ‘‘crimes under international law,’’ but not crimes against international 
law. These crimes are defined by international law; but individuals are 
only under a duty if and when the states enact the corresponding domestic 
legislation. The Convention gives criminal jurisdiction under its domestic 
law to the state in the territory of which the act was committed; in addi- 
tion, as the Sixth Committee stated, Article VI ‘‘does not affect the right 
of any state to bring to trial before its own tribunals any of its nationals 
for acts committed outside of the state.’’ 

The legal situation is, therefore, the following one: Each contracting 
party is bound to try in its domestic courts under domestic law enacted 
in carrying out the Convention, any private individual, public official or 
constitutionally responsible ruler, whether a citizen or an alien, for any 
of the crimes of Articles II and III, committed in the territory of this 
state, whether against aliens or citizens; every contracting party is, further, 
entitled to try its own nationals for the same crimes committed abroad. 

That these crimes shall not be considered political crimes for the purpose 
of extradition is nothing new; ** and the parties pledge to grant extradition 
only ‘‘in accordance with their laws and treaties in force.’’ 

True, Article VI speaks of a domestic court or ‘‘such international penal 
tribunal as may have jurisdiction with respect to those contracting parties 
which shall have accepted its jurisdiction.’’**° This text is clearly the 
result of a political compromise, as it was feared that France would other- 
wise not adopt the Convention. But as no such international penal tribunal 
exists and as the creation of such tribunal would necessitate consent to a 
new treaty, this sentence in Article VI is legally irrelevant. Resolution 
(Annex) B * is not a part of the Convention. 

While, therefore, the Convention is, under these aspects, thoroughly old- 
fashioned and traditional, it would be a mistake to assume that the Con- 


34 See, e.g., the Belgian clause of 1856, the exclusion of anarchistic or terroristic acts 
from political crimes. 

35 The Sixth Committee first deleted the reference to an international tribunal, but 
later reconsidered the article and adopted the text as it now stands, primarily to satisfy 
the French. A later Soviet amendment to delete this reference was rejected. 

86 This resolution holds that the Convention ‘‘has raised the question of the desirability 
and possibility of having persons charged with genocide tried by a competent inter- 
national tribunal’’; invites the International Law Commission to study this problem; 
and requests it to pay attention to the possibility of establishing a criminal chamber 
of the International Court of Justice. But ‘‘the time is hardly ripe for the extension 
of international law to include judicial process for condemning and punishing acts 
either of states or of individuals’’ (Manley O. Hudson, International Tribunals, Past 
and Future (Washington, 1944), p. 186). 
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vention does not contain real innovations in international law. The inno- 
vations consist in the fact that the crimes referred to in Articles II and 
III, which hitherto if committed by a government in its own territory 
against its own citizens, have been of no concern to international law, are 
made a matter of international concern and are, therefore, taken out of the 
‘‘matters essentially within the domestic jurisdiction of any State,’’ of 
Article II, paragraph 7 of the United Nations Charter. Although only 
contracting parties can invoke Articles VIII and IX of the Convention, 
United Nations organs are called to intervene. 

Under Article IX, disputes between the contracting parties relating to 
the interpretation, application and fulfillment of the Convention shall be 
submitted to the International Court of Justice at the request of any of 
the parties to the dispute. Ratification of the Convention by the United 
States without reservation would repeal the reservations *’ made earlier 
by the United States. Article IX specifically includes disputes ‘‘relating 
to the responsibility of a state for genocide.’’ This confirms our construc- 
tion of the Convention. Individuals are criminally liable for genocide in 
a domestic court under domestic law, but they are not internationally 
liable. States alone are, under the general conditions of state responsi- 
bility, internationally responsible, but under international law, not under 
criminal law; only this international state responsibility includes—and 
here lies the innovation—genocide committed by a state against its own 
citizens. 

Article VIII gives to any contracting party the right to call upon the 
competent organs of the United Nations to take such action under the 
Charter as they consider appropriate for the prevention and suppression 
of the crimes named in Articles II and III. 

A last point which is generally neglected must be mentioned: While the 
duty of the ratifying states to enact legislation to punish genocide is 
stressed, hardly anything is said of the fact that the ratifying states are 
also bound to enact legislation to prevent these crimes. Such legislation 
does not belong to the field of criminal law; for the latter deals exactly 
with men after they have committed the crime, and even the police is only 
an agency of forcible prevention at the crisis of action. The duty to 
enact domestic legislation to prevent the crimes of Articles II and III is of 


a different character and poses many problems. 
JoseF L. Kunz 


INTERNATIONAL LAW AND GUILT BY ASSOCIATION 


Advanced systems of criminal law accept the principle that guilt is per- 
sonal. Guilt is established by evidence that the acts and intentions of the 


37 §. Res. 196, 79th Cong., 2d Sess. In signing the Pact of Bogota, the United States 
made a reservation upholding all the earlier reservations. 
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individual were criminal. Evidence concerning the acts or intentions of 
persons with whom he was associated, the programs on policies of organiza- 
tions of which he was a member, or the behavior of groups or people with 
whom he was classed have sometimes been admitted as indications of the 
bad character of the accused,’ but, in common law, only to rebut the de- 
fendant’s effort to prove his good character.2, No matter how bad his char- 
acter by general reputation or association, the accused must be considered 
innocent unless his guilt is established by evidence that he himself com- 
mitted, attempted, or intended the crime charged.® 

It is true, conspiracy is a common law offense which consists in a com- 
bination of two or more persons to accomplish some criminal or unlawful 
purpose or, in older precedents now generally superseded by legislation, to 
accomplish, by criminal or unlawful means, some purpose not in itself crim- 
inal or unlawful. The unlawful purpose of the conspiracy can be proved 
by evidence of the acts or intentions of any of the alleged conspirators as 
well as the agreement among them, but no person ean be found guilty ex- 
cept on evidence that he himself shared these purposes and assisted in their 
accomplishment.® The traditional importance attached to the idea that guilt 
is personal is indicated by the vigorous protests which jurists have launched 
against legislative innovations of a type common in times of social unrest 
or crisis, permitting criminal indictment or forbidding public employment 
of persons found to have been members of organizations whose purposes 
are considered subversive or to have associated with persons whose activities 
or associations are considered subversive.® 

This attitude of advanced systems of law is not usually shared by primi- 
tive systems of law. Such systems usually lack adequate means for deter- 
mining the acts of individuals, much less their intentions, and tend to judge 
the guilt of persons by their associations, classifications or organizations. 


1 This is a common practice in French courts. See The Affair of St. Cyr in James 
Fitzjames Stephen, A General View of the Criminal Law of England (London, 1863), pp. 
457-458. 

2 Shaw, C. J., in Commonwealth v. Webster, 5 Cush. (Mass.) 325 (1849); Bouvier, Law 
Dictionary, ‘‘Character.’’ ‘‘A man’s general bad character is a weak reason for be- 
lieving that he was concerned in any particular criminal transaction, for it is a cireum- 
stance common to him and hundreds and thousands of other people.’’ Stephen, op. cit., 
p. 309. 

3 Stephen, op. cit., p. 303; G. W. Kirchwey, ‘‘Criminal Law,’’ Encyclopedia of the 
Social Sciences, Vol. 4, p. 571. 

* Shaw, C. J., in Commonwealth v. Hunt, 4 Met. (Mass.) 116 (1842); Fuller, C. J., in 
Pettibone v. U. 8., 148 U. 8. 203 (1892); Stephen, op. cit., pp. 62, 148; F. B. Sayre, 
“‘Conspiracy,’’ Encyclopedia of the Social Sciences, Vol. 4, p. 237; Bouvier, op. cit., 
‘*Conspiracy.’? 

5U. 8. Criminal Code, sec. 37; U.S.C.A., Tit. 18, sec. 88. 

* John Lord O’Brian, ‘‘Loyalty Tests and Guilt by Association,’’ Harvard Law Re- 
view, Vol. 61, No. 4 (1948), p. 592; Edward Levi, Nathaniel Nathanson and Malcolm 
Sharp, ‘‘Guilt by Association,’’ University of Chicago Round Table, March 13, 1948. 
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A member of a race, sect, minority, or nationality which is disliked is often 
presumed to be guilty of a crime which has occurred, and the primitive 
methods of torture, ordeal, compurgation or battle to ascertain guilt lend 
themselves to verifying such a presumption. Furthermore, unpopular 
groups or classes are often held collectively guilty and all the members 
punished. The theory that a group was responsible for the acts of its mem- 
bers was widely held.?' The latter practice has continued in apportioning 
civil liability to repair injury. Corporations or associations may be found 
civilly liable to repair damages arising from wrongful acts or negligence 
of their officials or even without fault, thus imposing a charge on group 
funds to the loss of all the members or beneficiaries of the group, many of 
whom were innocent of any wrong-doing. In developed systems of law, 
however, corporations, associations, or other groups are not usually held 
criminally liable, although there are some exceptions.® 

In primitive law the distinction between civil and criminal liability is 
not sharp. Both forms of liability usually flow from reprehensible con- 
duct, the difference depending upon the degree of participation of the com- 
munity authorities and of the injured individual in initiating action to 
rectify the situation. In advanced legal systems, however, the distinction 
is usually clear. Crime is an act of an individual involving punishment to 
protect the community against such acts, while civil liability is attributed, 
sometimes rather artificially, to a person or group suitable to repair a dam- 
age done. The law usually attributes the duty to make reparation to a 
person who has committed some fault either of intention or negligence re- 
lated to the injury, but it may find an employer or corporation liable with- 
out fault on principles of suretyship or public convenience. Sometimes the 
two concepts of criminal and civil liability are confused as when ‘‘ punitive 
damages’’ are awarded in a civil action, but normally the two are distinct.® 

Some years ago the present writer suggested that in international law 


We are moving toward a theory of state civil responsibility and indi- 
vidual criminal responsibility. I do not think there would be any con- 
flict in recognizing that the state may be civilly responsible, in the 
sense of having to make reparation for acts done under color of its 
authority by individuals, and that at the same time the individual may 
be criminally responsible in case his act is an offense against the law of 
nations. .. . As I read International Law, the idea of state criminal 
responsibility has not been favored. The cases where that has been 
suggested are rare, and on the whole, it has been considered that the 
state should be only civilly responsible; that is, only bound to make 
reparations for damages which have resulted from its violation of In- 
ternational Law. I would suggest, on the other hand, that criminal 


7 Kirchwey, op. cit., Vol. 4, p. 570. 

8 J. W. Salmond, Jurisprudence (London, 1902), pp. 353 ff. 

® A. R. Radcliffe-Brown, ‘‘ Law, Primitive,’’ Encyclopedia of the Social Sciences, Vol. 
9, p. 204; Salmond, op. cit., p. 70; below, note 39. 
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responsibility is based upon psychological considerations and ought 
therefore to be a responsibility only of individuals. We should, there- 
fore, recognize that the individual is criminally responsible when he 
commits an act which is an offense against the law of nations, and that 
the state cannot cover such an act with a blanket of immunity if it is 
itself under an international obligation not to permit such acts, even 
though it may be civilly liable to make reparation for the damage.*° 


Bearing this distinction in mind, I propose to deal here with the problem 
of guilt by association in international law only as it concerns criminal 
liability. It is believed there has been a steady progress in modern inter- 
national law toward the concept of advanced systems of law which hold that 
cuilt is personal. The Nuremberg trials served, I think, to forward that 
movement, a point worth emphasis, because in a recent broadcast I noticed 
the statement that ‘‘the Nuremberg trials did further the notion of guilt 
by association.’’ 1 

There can be no doubt but that international law has tended to follow 
primitive systems of law in recognizing guilt by association. The alien, 
merely because an alien or because an alien of particular allegiance, has 
often been liable to expropriation, imprisonment or death. Such liabilities 
have been imposed particularly on the alien enemy, or on the alien whose 
fellow national or whose state has committed a wrong against the state or 
national of the state attributing this liability.‘* The serious liabilities of 
persons associated by nationality, domicile or otherwise with an ‘‘enemy 
state’’ or a ‘‘criminal state’’ involve, for all practical purposes, guilt by 
association without regard to the conduct or intentions of the individual so 
unfortunate as to be thus associated. The concept is well illustrated in the 
late medieval practice of private reprisals and the modern practice of cap- 
ture in war. While these practices may be considered illustrations of civil 
liability, in their practical effects on the alien they resemble criminal liabil- 
ity. According to Nussbaum: 


In the Middle Ages the notion of reprisals included, and meant pri- 
marily, the use of force by individuals for the protection of their al- 
leged rights against foreigners, and the use of force not only against 
the foreign debtor himself, but against his country or city and their 
innocent citizens. This practice, encountered also in ancient Greece, 
may be linked legally to the crude idea of joint responsibility of all 
members of a community for wrong done by one of them, but in the 
main it was a symptom of lawlessness and barbarism. Frequently re- 
prisals would result in feuds.*® 


10 Proceedings of the American Society of International Law, 1946, p. 106. See also 
Q. Wright, A Study of War (Chicago, 1942), pp. 913-914. 

11 Levi et al., op. cit., p. 2. 

12 E. M. Borchard, Diplomatic Protection of Citizens Abroad (New York, 1919), p. 34. 


18 Arthur Nussbaum, A Concise History of the Law of Nations (New York, 1947), 
p. 34, 
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Chief Justice Chase, speaking for the Supreme Court of the United States, 
said in the case of Mrs. Alexander’s Cotton: 


It is said, that though remaining in rebel territory, Mrs. Alexander 
had no personal sympathy with the rebel cause, and that her property, 
therefore, cannot be regarded as enemy property ; but this court cannot 
inquire into the personal character and dispositions of individual in- 
habitants of enemy territory. We must be governed by the principle 
of public law, so often announced from this bench as applicable alike 
to civil and international wars, that all the people of each state or dis- 
trict in insurrection against the United States, must be regarded as 
enemies, until by the action of the legislature and the executive, or 
otherwise, that relation is thoroughly and permanently changed... . 
Being enemies’ property, the cotton was liable to capture and confisca- 
tion by the adverse party." 

It would be interesting to trace in detail the modifications of such prac- 
tices through recognition of expediences flowing from the reciprocal inter- 
est of states in trade and in the amelioration of the hardships of war, and 
through the application of moral and equitable principles found in ‘‘natu- 
ral law’’ or in advanced legal systems deemed to be applicable by analogy 
to international relations. 

The position of the alien in time of peace has steadily improved. Ac- 
cording to Borechard, ‘‘the legal position of the alien has in the progress of 
time advanced from that of complete outlawry, in the days of early Rome 
and the Germanic tribes, to that of practical assimilation with nationals, at 
the present time.’’ The medieval liabilities to the droit d’aubaine or the 
droit de détraction were eliminated, and while aliens frequently still suffer 
discriminations in the right to own land or to practice certain professions, 
the tendency is to accord them national treatment by virtue of special 
treaties, of general treaties, or of recognized custom.*® 

In war the strict law, according to Grotius, permitted a belligerent ‘‘to 
harm an enemy both in his person and in his property,’’ including persons 
in enemy territory and subjects of the enemy anywhere, whether men, 
women or children, combatants or noncombatants, prisoners or hostages. 
This permission, according to Grotius, belonged to both the just and the 
unjust sides in war.’® Grotius, however, recognized that even in war the 
principle should be applied that ‘‘no one can justly be killed intentionally 
except as a just penalty or in case we are able by no other way to protect 
our life and property.’’*” Consequently, he urged belligerents to observe 


142 Wall. 409, 419-420. The court noted the development of an immunity for enemy 
property on land but held, since ‘‘the rebels regard it (cotton) as one of their main 
sinews of war,’’ the ‘‘capture was justified by legislation as well as public policy.’’ 

15 Borchard, op. cit., pp. 33-36. 

16 Grotius, De Jure Belli ac Pacis (Carnegie Endowment for International Peace, 
1925), Bk. III, Ch. lv, pp. 643-648. 

17 Ibid., Bk. ITI, Ch. xi, see. ii, p. 723. Grotius cites Victoria, De Jure Belli (Car- 
negie Endowment for International Peace. 1917), pars. 36, 45, pp. 179, 182, on this point. 
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certain moderations of war or temperamenta belli sparing enemy persons 
and property except under military necessity ** and, when the war was 
over, requiring compensation by the unjust side for all injuries committed.*® 

The nineteenth-century law of war accepted and codified Grotius’ coun- 
sels of moderation. The combatant was entitled to treatment as a prisoner 
of war on surrender. The person in occupied territory, so long as he did 
not engage in subversive action, was under few special liabilities, and the 
enemy person domiciled in the belligerent’s own territory was usually 
treated little differently from the belligerent’s own citizens.?° While certain 
collective responsibilities were recognized for seditious action in occupied 
territory, such liabilities required proof that the offense was in the nature 
of a conspiracy.” These ameliorating rules, while still accepted in theory, 
have been decreasingly observed in practice during the twentieth century 
as war has become more and more totalitarian.** 

Apart from the liabilities flowing from war (and even in principle dur- 
ing war), Grotius and his immediate predecessors and successors accepted 
the principles ‘‘that no one who was innocent of wrong may be punished 
for the wrong done by another,’’ ** and that subjects should not be pun- 
ished for the guilt of rulers.** As exceptions he recognized that in practice 
‘‘both the persons and the acts of subjects are liable for the debts of rulers,’’ 
or even for the debts of fellow nationals, but this liability was because of 
the civil obligation that damages be repaired, and not because of criminal 
liability to punishment.*® 

Grotius recognized the possibility of a criminal community, but its punish- 
ment, which might extend to dissolution of the community, should not, in 
his opinion, involve punishment of individuals directly. Persons and prop- 
erty shculd be spared.** This rather artificial effort to avoid guilt by asso- 
ciation, while recognizing the criminal liability of states, has developed into 
the modern doctrine of state responsibility which, however, generally repu- 
diates the concept of the criminal state and punitive damages. With rare 
exceptions damages against the state to which international law attributes 
responsibility are awarded only to repair injuries received by the govern- 
ment or nationals of the complaining state. 


18 Grotius, op. cit., Bk. III, Chs. xi, xii, pp. 722 ff., 745 ff. 

19 Ibid., Bk. III, Ch. x, pp. 718-721. 

20 Hague Convention IV (1907); Garner, International Law and the World War (Lon- 
don, 1920), pp. 56-59. 

21 Hague Convention IV (1907), Art. 50. 

22 Garner, op. cit., p. 501; Q. Wright, ‘‘The Effect of the War on International Law— 
War and Neutrality,’’ Minnesota Law Review, Vol. 5 (June, 1921), pp. 515 ff.; C. G. 
Fenwick, International Law (3rd ed., 1948), pp. 549 ff. 

*8 Grotius, op. cit., Bk. II, Ch. xxi, sec. xii; Bk. III, Ch. xi, see. ii, pp. 539, 723. 

*4 Ibid., Bk. II, Ch. xxi, see. xvii, p. 543. 

*5 Ibid., Bk. III, Ch. ii, see. ii, pp. 624, 627. 
°6 Ibid., Bk. II, Ch. xxi, sees. vii-x, pp. 534-537. 
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Gentili emphasized the injustice of punishing a defeated state, even one 
which was fighting an unjust war, because most of the population would 
usually be innocent of wrong-doing. He notes many cases where punish- 
ment was visited upon the rulers—a practice supported in More’s Utopia, 
and one which Gentili thinks is superior, although reprehensible if the only 
fault of the ruler was losing the war. Gentili’s penetrating understanding, 
however, recognized that criminal liability should be individual not com- 
munal, psychological not sociological.** 

Even war indemnities, traditionally taken by the victor to punish and 
deter the defeated as well as to compensate the victor, have come in prin- 
ciple to be regarded as reparations for losses resulting from violations of 
international law. This principle was finally accepted as a basis for the 
reparations imposed upon Germany in the Versailles Treaty, although Arti- 
cles 231 and 232 were so interpreted as to occasion a German opinion that 
they were designed as a punishment for ‘‘war guilt.’’** This conclusion 
would be more justified in respect to the reparations demands made upon 
the defeated Powers after World War II, although here again the theory 
was one of civil responsibility to repair the losses sustained by the victims 
of agegression.*® 

The most important step which has been taken toward eliminating guilt 
by association in international law has been the renewed recognition after 
World War II of human rights and of individual crimes under that law. 
The recognition of human rights places the alien in principle on a parity 
with the national and assures both of them due process of law and funda- 
mental freedoms. If the Universal Declaration of Human Rights, approved 
by the General Assembly of the United Nations in the autumn of 1948, 
were provided with adequate means for enforcement, guilt by association 
would be eliminated in both international law and municipal law.*° 


27 De Jure Belli (Carnegie Endowment for International Peace, 1933), Bk. III, Ch. 
viii, pp. 322-327. 

28 U. S. Department of State, The Treaty of Versailles and After (Denys P. Myers, 
ed., Washington, 1947), pp. 413 ff.; Bernard M. Baruch, The Making of the Reparation 
and Economic Sections of the Treaty (New York, 1920), pp. 19 ff. 

29 Treaty of Peace with Italy, Feb. 10, 1947, Art. 74, does not specify reasons for the 
reparations, but the clauses in the peace treaties with Bulgaria (Art. 21), Hungary (Art. 
23), Rumania (Art. 22), and Finland (Art. 23) state that reparations are to compensate 
the recipients for losses resulting from military operations and occupations of the payer. 
The report of the Potsdam Conference, Aug. 2, 1945, sec. IV, Reparations, recognized 
it as just that Germany ‘‘make compensation for damages’’ which she had caused to the 
allied nations. See also James F. Byrnes, Speaking Frankly (New York, 1947), pp. 
26-29, 136. 

80 This Declaration forbids distinction in rights because of race, color, sex, language, 
religion, political or other opinion, national or social origin, property, birth or other 
status, or because of the political, jurisdictional, or international status of the country 
or territory to which a person belongs (Art. 2); assures equal protection of the laws to 
all (Art. 7); requires presumption of innocence until found guilty, and fair trial in 
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The concept of individual crimes against international law has been long 
recognized and has been applied not only to piracy, banditry, filibustering 
and other acts of violence dangerous to the community of nations,** but also 
to acts of members of governments initiating unjust war. Grotius and 
Gentili recognized the propriety of punishing such rulers unless there were 
extenuating circumstances,*? and history records a number of cases where 
such punishment was visited.** The excessive development of the concep- 
tion of national sovereignty during the nineteenth century tended to sup- 
port the assumption that individuals committing crime under the authority 
of the state were personally immune, although individual criminal liability 
for breaches of the law of war and for piracy were always recognized and 
applied. This claim to immunity was repudiated in the provisions of the 
Treaty of Versailles, providing for trial of the Kaiser, and by the German 
Court at Leipzig in the trial of certain war criminals. The war crimes trials 
after World War II marked important progress toward the general recog- 
nition that the crime of aggressive war should not be attributed to the 
state but to the individuals who initiate or plan it. It has not been suffi- 
ciently emphasized that in principle the Nuremberg trial, in addition to 
declaring Goering and other high German officials guilty, implied that 
Germany itself was not criminally guilty. ‘‘Crimes against international 
law,’’ said the Nuremberg Tribunal, ‘‘are committed by men, not by ab- 
stract entities.’’ ** 

It is true that the argument presented by the British prosecution sug- 
gested that the guilt of the defendants flowed from accessoryship in the 
guilt of Germany.** But the argument presented by the American prosecu- 
tion ** and accepted by the Tribunal was that the accused individuals and 
not the ‘‘abstract entity,’’ Germany, were guilty of offenses against the law 
of nations, and that they could not acquire immunity through the claim that 


criminal trials; forbids criminal liability under ex post facto laws (Art. 11); and guar- 
antees freedom of opinion and expression (Art. 19) and the right of peaceful assembly 
and association (Art. 20). United Nations Bulletin, Jan. 1, 1949, Vol. 6, p. 6; this 
JOURNAL, Supp., Vol. 43 (1949), p. 127. 

81Q. Wright, ‘‘War Criminals,’’ this JourNAL, Vol. 39 (April, 1945), pp. 275-285; 
‘‘The Law of the Nuremberg Trial,’’ ibid., Vol. 41 (Jan., 1947), pp. 55-58. The con- 
stitutional authority of Congress to define and punish offenses against the law of nations 
assumes the existence of such offenses in customary or conventional international law. 
U. 8. v. Arjona, 120 U. 8. 479 (1887). 

82 Grotius, op. cit., Bk. II, Ch. xx, sec. xxxviii; Bk. III, Ch. xi, secs. v ff., pp. 502 ff., 
729 ff.; Gentili, op. cit., Ch. viii, p. 323. 

38 Grotius and Gentili cite a number of cases (above, note 32). See also Albert Levy, 
‘‘Criminal Responsibility of Individuals and International Law,’’ University of Chicago 
Law Review, Vol. 12 (1945), p. 319, and Q. Wright, ‘‘ The Law of the Nuremberg Trial,’’ 
this Journat, Vol. 41 (Jan., 1947), p. 63. 

84 Trial of Major War Criminals before the International Military Tribunal (Nurem- 
berg, 1947), Vol. 1, p. 223. 

85 Ibid., Vol. 3, pp. 104-105. 
86 Ibid., Vol. 2, pp. 146-150. 
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they were acting in pursuance of the authority of Germany. That country 
had given up its power to confer such an immunity by assuming obligations 
not to resort to war. 


The solemn renunciation of war as an instrument of national policy 
necessarily involves the proposition that such a war is illegal in inter- 
national law; and that those who plan and wage such a war with its 
inevitable and terrible consequences are committing a crime in so 
doing. . . . The principle of international law, which under certain cir- 
cumstances, protects the representatives of a state, can not be applied 
to acts which are condemned as criminal by international law... . 
Individuals have international duties which transcend the national 
obligations of obedience imposed by the individual state. He who vio- 
lates the laws of war cannot obtain immunity while acting in pursuance 
of the authority of the state if the state in authorizing action moves 
outside its competence under international law.*’ 


It has also been suggested that the Nuremberg Charter, in authorizing the 
Tribunal to declare organizations criminal, thus creating a presumption of 
criminality against all the members of such organizations, accepted the 
concept of guilt by association. However, in its interpretation of this provi- 
sion, the Tribunal limited the liability flowing from a finding that an organi- 
zation was criminal to those who were voluntary members of the organi- 
zation aware of its criminal purposes at the time the organization was 
engaging in criminal acts. An individual defendant was assured an oppor- 
tunity to defend himself on all of these points. With this interpretation the 
concept of criminal organization was identified with that of conspiracy. No 
individual could be found guilty unless, in intention or act, he participated 
in a criminal conspiracy.** 

It is believed that international law is developing away from its primitive 
status in giving clear recognition to the distinction between criminal and 
eivil liability and in confining the former to individuals. This distinction 
appears to involve four points: in criminal liability the plaintiff is always 
the jural community of which the defendant is a member, while in civil 
liability the plaintiff may be any individual, group, or jural community 
which has been injured. In criminal liability, the interest of the plaintiff 
is in the maintenance of law, while in civil liability that interest is repara- 
tion for loss. In criminal liability, the defendant should always be an indi- 
vidual, while in civil liability, the defendant may be an individual, a group 
or even the jural community itself. In criminal liability the basis for li- 
ability is a psychological condition manifesting defiance of law, while in civil 
liability it is a sociological condition, manifesting reasonableness in the 


87 Ibid., Vol. 1, pp. 220, 223. 

38 Ibid., Vol. 1, p. 256. The Tribunal pointed out that on this matter it exercised judi- 
cial discretion ‘‘in accordance with well settled legal principles, one of the most impor- 
tant of which is that criminal guilt is personal and that mass punishment should be 
avoided. ’’ 
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apportionment of loss.*® While the concept of fault may manifest both 
criminal defiance of law or civil duty to repair damages, the concept differs 
in the two cases. Fault determining criminal liability is a psychological 
term implying a state of mind, while fault determining civil liability is an 
artificial attribution which may consider psychic intention or negligence but 
may indicate only social convenience sometimes not deserving the name of 
fault. With this conception, state liability can only be a civil liability and 
so should only imply a duty to make reparation.*° 

There is still much to be done before international law frees itself from 
primitive ideas of guilt by association. Aliens and alien enemies will con- 
tinue to be denied human rights, and persons will continue to be found liable 
because of association with states or other groups, classes, or ideologies which 
are deemed reprehensible or dangerous. Wars, reprisals and sanctions with 
punitive intent will continue to be launched against states to the injury of 
all their inhabitants (innocent as well as guilty) on the theory that the 
state is guilty.4t These conditions cannot be entirely eliminated so long as 
states are obliged to depend primarily on their solidarity and capacity to 
defend themselves for continued existence. In principle, however, inter- 
national law is advancing toward a civilized system that holds only indi- 
viduals capable of crime and deduces criminal liability only from evidence 
that an individual committed criminal acts with criminal intent. Toward 
this progress the Universal Declaration of Human Rights and the war crimes 
trials have made a major contribution. Continuance of this progress will 
depend upon the success of the United Nations and its specialized agencies 
in ‘‘establishing conditions under which justice and respect for the obli- 
gations arising from treaties and other sources of international law can be 
maintained.’’ 


Quincy WRIGHT 


89 See Salmond, op. cit., p. 394, who, however, distinguishes not only civil from criminal 
liability, but also remedial from penal liability in view of the occasional imposition of 
punitive damages or ‘‘ penal liability’’ in civil proceedings. 

40 Harvard Research Draft Convention on Responsibility of States, Art. 1, this Jour- 
NAL, Supp., Vol. 23 (1929), p. 140; Marjorie Whiteman, Damages in International Law 
(Washington, 1937), Vol. 1, pp. 710 ff.; Vol.’3, p. 1874; Wharton, Criminal Law, sec. 91; 
M. O. Hudson, International Tribunals (Washington, 1944), p. 180; Wright, A Study of 
War, pp. 911-915. 

41 Grotius justified war to punish a criminal state (above, note 26), and the system of 
sanctions provided in the League of Nations Covenant (Art. 16) was cited by the British 
prosecution in the Nuremberg trial as a recognition that states might be penally liable. 
Elsewhere this sanctioning procedure has been interpreted as preventive rather than as 
penal. The sanctions provisions of the United Nations Charter have ‘‘the object of 
maintaining or restoring international peace and security’’ and emphasize preventive 
action (see Art. 40). They also permit the target of police action to be a government 
or individuals rather than the state as such (see Arts. 39, 41, 42). See also Wright, A 
Study of War, pp. 911-915, 939-944, 1071-1074. 

42 United Nations Charter, Preamble. 
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THE UNITED NATIONS, 1945-1949 


When the Charter of the United Nations was being prepared, drafted 
and signed, and put into operation, in 1944-1945, numerous comments were 
made in this JOURNAL upon its character, especially in comparison with the 
League of Nations Covenant, and upon the prospects of effective operation 
for the Organization set up by it.1. Now that that Organization has been 
in operation for four years it may be quite appropriate to reéxamine the 
situation and try to draw some tentative conclusions on the main points in- 
volved. It does not appear that any striking changes in the system are 
imminent or are planned,” but this should make an interim appraisal all the 
more normal. 

It hardly needs to be said that the more extreme predictions, of one 
type and its opposite, by critics of the Dumbarton Oaks Proposals and the 
Charter—which constituted a great advance over the Proposals—have not 
been borne out by events. The United Nations has not proven to be either 
an all-powerful Great Power tyranny or a completely ineffectual hodge- 
podge. Only a somewhat detailed analysis will show just what has been the 
outcome and why. 

To summarize briefly,* it may be said first that the United Nations, in- 
cluding here the Specialized Agencies, has enjoyed a large measure of suc- 
cess (though somewhat inconclusive in character) in the field of economic 
and social problems, has dealt rather successfully with a considerable num- 
ber of what may be described as territorial controversies, and has progressed 
rather satisfactorily on the plane of administrative organization and pro- 
cedure. It must be immediately added that with respect to non-territorial 
political problems, such as atomic energy control and security, and with 
respect to crucial constitutional issues such as the veto and revision of the 
Charter, almost complete failure has attended the efforts made in these four 
years. In the development of international law and judicial settlement, of 
special interest to readers of this JouRNAL, it can be said that the Inter- 
national Court of Justice and the International Law Commission constitute 
splendid agencies for the purpose, splendidly supported by the Legal De- 
partment of the Secretariat, but that the Member States have been some- 
what cool toward this aspect of United Nations activity. 

The comparison with the experience of the League of Nations during 
its first four years is almost too obvious to need statement. The League 
in its first four years also developed rapidly in structure and administra- 
tion, settled a lot of territorial disputes, and expanded hugely in economic 
and social fields. It also had little or no success with major political and 


1 This JOURNAL, Vol. 39 (1945), pp. 45, 95, 101, 103, 318, 541, 546, ete. 
2 But see forthcoming Proposals for Reform of the United Nations, by Clyde Eagleton 
(Foreign Policy Association, 1949). 
8 For fuller detailed descriptions see article by present writer in World Affairs, Vol. 
112, No. 3 (Fall, 1949), p. 70: ‘‘The United Nations Four Years Old.’’ 
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constitutional issues and was the scene of much hesitation over any ju- 
ridical treatment of international life. The parallelism is so striking that 
we cannot help asking for the underlying causes. Incidentally it probably 
can be said that the United Nations has, in spite of the much more difficult 
period in which it has been operating, probably been more successful than 
the League in its first four years, as well in matters where both enjoyed 
relative success as in matters where both relatively failed. 

Of course the reasons for relative success and failure on the part of the 
United Nations in the different fields mentioned are not very obscure. Some 
degree of achievement, a seemingly great degree, is not too difficult in 
economic and social matters; this does not mean necessarily that these 
matters present no difficulties whatever or are totally unimportant. Terri- 
torial disputes simply must be settled to avoid or terminate war or hostili- 
ties. Administrative matters—budget, personnel—both must be settled 
and also can be settled with less difficulty than some other things. It is 
the crucial constitutional and political problems which come nearest to 
being insoluble. How important they are depends upon an estimate of 
their urgency; in one sense they are the most fundamental issues with 
which the United Nations has to deal, but if there is no real danger of early 
war or collapse of the effort at codperation under United Nations auspices, 
much, if not all, of the other activity can go on in spite of failure to solve 
the problems of the veto, international police, atomic energy, or revision. 

It will be remembered that the cardinal principle on which the framers 
of the Charter proceeded at San Francisco was that of agreement among 
the Great Powers, indeed unanimity among the Great Powers. It was 
argued that nothing could be accomplished by trying to make a Great 
Power do what it did not wish to do in any important matter. Of course 
this principle was not respected everywhere in the Charter, for at nu- 
merous points action may be taken by less than unanimity. It was also 
pointed out at the time that any expectation of continued and general 
unanimity among the Great Powers was too silly an hypothesis to be taken 
seriously for a moment, and the sequel has all too fully borne out the accu- 
racy of this criticism. Nevertheless, it would be a very superficial over- 
simplication to ascribe United Nations difficulties in the major issues to 
the Great Power veto alone or even solely to arbitrary disunity among the 
Great Powers. 

The fact is that both on a quantitative and a qualitative level the present- 
day world state system—if that term can be used for a situation in itself 
essentially amorphous if not chaotic—is very unfavorable for the develop- 
ment of international organization. Two Super-Powers (or one Super- 
Power and an unknown quantity) are surrounded by five superannuated 
Powers and a large number of miscellany. At least two very sharp politico- 
spiritual dogmas are involved in bitter conflict, to the accompaniment of an 
uncertain obligato from another mystique which, while somewhat uncertain, 
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is nevertheless very lively and happens to be espoused by the one unmis- 
takable Super-Power. No wonder the United Nations has had difficulty 
in dealing with its more serious problems, or, more simply, no wonder the 
United Nations Members have difficulty in agreeing and codperating! 

But again the conclusion seems to be imposed by the circumstances: 
there is nothing to do but struggle on along the lines laid down. Any at- 
tempt to remedy the situation by conferring on the United Nations drastic 
powers of legislation and enforcement is totally excluded as a possibility 
and is undesirable to boot. Any establishment of a powerful organization 
among states willing to accept it, allowing the dissenting sisters to go their 
own way, would be disastrous, and probably unacceptable to the United 
States itself. Any simple abandonment of efforts at organized interna- 
tional codperation—the United Nations—is unthinkable in absence of some- 
thing better. It may be possible to improve the United Nations bit by bit 
and gradually. To repeat, things are certainly in better shape under the 
United Nations in October, 1949, than they were under the League in De- 
eember, 1923. Devotees of international law and order, of international 
peace and progress, have no cause for exaggerated satisfaction on the fourth 
birthday of the United Nations; they would by no means be justified in 
giving way to despair. 

Pitman B. Porter 


FIRST SESSION OF THE INTERNATIONAL LAW COMMISSION 


The International Law Commission was created by General Assembly 


Resolution 174 (II), of November 21, 1947. Its fifteen members were 
elected on November 3, 1948, through the same procedure employed for 
election of judges of the International Court of Justice, as follows: 


Ricardo J. Alfaro 
Gilberto Amado 
James Leslie Brierly 
Roberto Cordova 
J.P. A. Francois 
Shuhsi Hsu 

Manley O. Hudson 
Faris Bey el-Khoury 
Vladimir M. Koretsky 
Sir Benegal Narsing Rau 
A. E. F. Sandstrém 
Georges Scelle 

Jean Spiropoulos 
Jesus M. Yepes 
Jaroslav Zourek 


(Panama) 
(Brazil) 

(United Kingdom) 
(Mexico) 
(Netherlands) 
(China) 

(United States) 
(Syria) 
(U.S.S.R.) 
(India) 
(Sweden) 
(France) 
(Greece ) 
(Colombia) 
(Czechoslovakia) 


1The nationality of each member is here given for convenience; members of the 
International Law Commission are not chosen by, nor do they take instructions from, 
their respective states. 
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The first session met at Lake Success, April 12-June 9, 1949, with all 
members present except Mr. el-Khoury and Mr. Zourek. Judge Manley 
O. Hudson was elected Chairman; Professor Koretsky and Sir Benegal 
Rau became Vice Chairmen; Mr. Amado was chosen as Rapporteur. 
Officers are, according to United Nations procedure, to hold office for one 
year. Dr. Yuen-li Liang, Director of the Division for the Development 
and Codification of International Law of the Secretariat, serves as Secre- 
tary for the Commission. 

A provisional agenda, as well as several documents,” had been prepared 
by the Secretariat. Upon this agenda, the first item was ‘‘Planning for 
the codification of international law: survey of international law with a 
view to selecting topics for codification.’’ The next three items were 
topics referred to the Commission by the General Assembly: rights and 
duties of states; Niirnberg principles and draft code of offenses against 
the peace and security of mankind; an international judicial organ for 
genocide and other crimes. Two other items dealt with ways and means 
of making customary law more available, and with codperation with other 
bodies. 


While it was recognized that the topics referred by the General Assembly 
should be taken up promptly, the Commission thought that its first task 
was the first agenda item. In the discussion as to the powers and functions 
of the Commission, Professor Koretsky argued that, since the Commission 


is a subsidiary body of the General Assembly, any tasks which the former 
body undertakes must be approved by the latter; consequently, topics 
selected for codification must be approved by the General Assembly before 
the Commission could begin work on those topics. This argument was 
based upon Article 18 of the Statute of the Commission, which says that 
‘‘when the Commission considers that the codification of a particular topic 
is necessary or desirable, it shall submit its recommendations to the Gen- 
eral Assembly.’’* Others maintained that this phrase meant that recom- 
mendations were to be made to the General Assembly only after the work 
of codification had been done, and that it was not necessary to consult the 
Assembly as to whether each topie was acceptable. The latter view pre- 
vailed, by a vote of ten to three. 

Discussion then proceeded upon the basis of the ‘‘Survey of Inter- 
national Law in relation to the Work of Codification of the International 
Law Commission,’’ one of the Secretariat documents.‘ The Secretariat 
was asked to draw from Parts I and II of the Survey an outline of discus- 
sion as to the character of the work and the methods to be followed; and 
from Part II a list of topics from which selection could be made for codifica- 


2 The preparatory documents issued by the Secretariat were described in this JouRNAL, 
Vol. 43 (1949), pp. 325-328. 

3 The Statute of the Commission is U. N. Doc. A/CN.4/4. 

4U. N. Doe. A/CN.4/1/Rev.1. See book review below, p. 829. 
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tion. It was agreed that it was undesirable at this stage to undertake a 
complete code of international law, and that it was preferable to select a 
few individual topics upon which the Commission could proceed to work. 
The Commission therefore has no general plan of work laid down for the 
future. Likewise, no decision was taken as to more precise definition of 
the words ‘‘codification’’ and ‘‘development,’’ and the approach to its 
work remains open and flexible. 

From the list of topics prepared,® a provisional list of fourteen was ac- 
cepted, it being understood that additions or deletions might be made later. 
The majority of the Commission opposed consideration of the laws of war 
since it might imply that the United Nations was not able to prevent a war. 
Professor Scelle thought that the law of war should now be written in 
terms of an international police force and in this sense that it should be 
one of the first preoccupations of the Commission.* From the fourteen 
above mentioned, three topics were selected for first study, and rapporteurs 
chosen for each, as follows: The Law of Treaties, James L. Brierly; Arbi- 
tral Procedure, Georges Scelle; Régime of the High Seas, J. P. A. Francois. 

The topics referred from the General Assembly were taken up next, and 
one may read between the lines a feeling of unhappiness on the part of 
some members because of the necessity for dealing separately with these 
subjects. The Draft Declaration on the Rights and Duties of States which 
had earlier been presented by Panama to the General Assembly 7 was the 


basis of a discussion extending over many meetings. The Panama draft 
was reduced from twenty-four to fourteen articles, after much debate over 
such matters as the definition of ‘‘State,’’ and the right of a state to exist 
or to have its existence recognized by other states. The draft adopted was 
one of general principles, the application of which would have to be worked 
out in more detail. The key provision, from the viewpoint of the Com- 
mission, is Article 14, which says: 


Every State has the duty to conduct its relations with other States 
in accordance with international law and with the principle that the 
sovereignty of each State is subject to the supremacy of international 
law. 


The Draft Declaration on Rights and Duties of States as a whole was 
adopted by a vote of eleven to two; * and, since it was regarded as a special 
assignment from the General Assembly and not subject to the usual pro- 


5U. N. Doc. A/CN.4/W.3; also found in the Report of the Commission, A/CN.4/13. 

6U. N. Doc. A/CN.4/SR.6, p. 12. 

7U. N. Doc. A/285; Assembly Resolution 178 (II). The debate is found in U. N. 
Docs. A/CN.4/SR/6-16, and 19-25. 

8 The Declaration as adopted may be found in the Report of the Commission, U. N. 
Doe. A/CN.4/13. At p. 18 of this document are summarized the reasons given by Mr. 
Hudson and Mr. Koretsky for their negative votes. 
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cedure, it was submitted to that body for decision as to whether it should 
be transmitted to Member States. 

The third item of the agenda, drawn from Assembly Resolution 177 (II), 
was in two parts. The Commission was instructed to ‘‘formulate the 
principles of international law recognized in the Charter of the Nuremberg 
Tribunal and in the judgment of the Tribunal.’’ Did these principles 
constitute principles of international law? And should the Commission 
attempt to formulate the general principles of law which underlie the 
Nuremberg Tribunal and Charter? The majority felt that it was not 
necessary for the Commission to answer either of these questions. A 
subeommittee consisting of Mr. Francois, Mr. Sandstrém and Mr. Spi- 
ropoulos prepared a draft formulation of the Niirnberg principles.® At 
this point, however, it was observed that these principles were so closely 
related to the other task stated in the Assembly resolution (draft code of 
offenses against the peace and security of mankind) that they should be 
considered together. Mr. Spiropoulos was therefore invited to serve as 
rapporteur, and to report to the second session of the Commission both a 
formulation of the Niirnberg principles and a draft code of offenses. 
Similarly, with regard to the fourth item on the agenda, ‘‘the desirability 
and possibility of establishing an international judicial organ for the trial 
of persons charged with genocide or other crimes,’’ Mr. Alfaro and Mr. 
Sandstrém were asked to prepare a report for the second session of the 
Commission. 

The Secretariat had prepared a volume upon the fifth item of the 
agenda, based upon Article 24 of the Statute of the Commission, entitled 
‘“Ways and Means for making the Evidence of Customary International 
Law More Readily Available.’’'° Discussion centered around collection 
and publication of documents concerning state practice and of decisions 
of national and international courts and, perhaps, of texts of national 
legislation. The Chairman agreed to present a paper on this subject at 
the next session of the Commission. 

Finally, the matter of codperation with national and international 
bodies was briefly considered. Article 26 of the Statute of the Commission, 
it was decided, had in mind two separate categories, one of which was 
organizations which the Commission might wish to consult, the other being 
organizations to which the documents might be supplied. The Secretariat 
agreed to continue to build up these lists so that national organizations 
of all Members would be included in them." 


®See U. N. Docs. A/CN.4/W.6 and A/CN.4/W.12. The Secretariat had prepared a 
document (A/CN.4/5) entitled ‘‘The Charter and Judgment of the Niirnberg Tribunal: 
History and Analysis.’’ 

10U. N. Doe. A/CN.4/6. See book review below, p. 834. 

11 See U. N. Doc. A/CN.4/8. 


762 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


It was agreed that the next meeting of the International Law Commis- 
sion would be held in Geneva at the end of May, 1950. 

The first session of the International Law Commission was a hard-work- 
ing body, which, as its Report says, covered the items of its agenda. That 
it was able to do this much was largely due to the driving power—some- 
times regarded as exerted too heavily—of its Chairman. Some of these 
items, or parts of them, were carried over to the next session, but this was 
inevitable. It would have been impossible, for example, to deal with the 
various topics of international criminal law and jurisdiction on which 
preparatory work had not been done (except for the Niirnberg principles). 

It can be argued that insufficient study was given to Article 18 of the 
Statute, calling for systematic planning for codification of the whole field 
of international law, and that the three subjects for work were somewhat 
arbitrarily chosen. But it must be observed that the Commission is not 
established in such a way as to enable it to make a wide and continuous 
study. It is not a body remaining in continuous session with a Secretariat 
staff at hand to assist in its work. Its members take time out from their 
regular occupations, depriving themselves of an income otherwise obtain- 
able, granted no salary, and receiving an expense account per day less 
than American lawyers of equal caliber charge for one hour of work. Its 
rapporteurs are widely scattered, and must prepare working papers, each 
of which is a potential code of international law, with no assistance further 
than that which can be given at a distance by an overworked Secretariat. 
Consideration must be given to these papers in annual meetings which 
cannot well last longer than two months each, since this is all the time its 
members can spare from the business of making a livelihood. Under the 
circumstances, the achievements of the first session of the International 
Law Commission, though not remarkable, were decidedly commendable. 

CLYDE EAGLETON 


REBUS SIC STANTIBUS BEFORE THE SECURITY COUNCIL: THE ANGLO-EGYPTIAN QUESTION 


On July 8, 1947, the Prime Minister of Egypt, Nokrashy Pasha, alleging, 
inter alia, that the presence of United Kingdom troops in Egypt ‘‘ without 
its free consent’’ constituted ‘‘an infringement of the fundamental prin- 
ciple of sovereign equality, and is therefore contrary to the letter and spirit 
of the United Nations Charter’’ and that the Anglo-Egyptian Treaty of 
August 26, 1936, ‘‘cannot bind Egypt any longer, having outlived its pur- 
poses, besides being inconsistent with the Charter,’’ brought the ‘‘dispute’’ 
before the United Nations Security Council under Articles 35 and 37 of the 
Charter and requested the Security Council 


to direct: 
(a) the total and immediate evacuation of British troops from Egypt 
including the Sudan; 


1173 L.N.T.S. 401; this JournaL, Supp., Vol. 31 (1937), p. 77. 
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(b) the termination of the present administrative regime in the 
Sudan.’ 


Although, in presenting his case orally before the Security Council, 
Nokrashy Pasha stated ‘‘I shall not argue the juridical position of the 1936 
Treaty. . . . Whatever may have been the purport of international law in 
the past, we now have the Charter... ,’’* he felt it incumbent upon him to 
demonstrate the legal invalidity of a treaty by which Egypt had consented 
to the presence of British troops in Egypt. The Anglo-Egyptian Treaty of 
1936, he argued, ‘‘had been negotiated under international conditions that 
no longer existed’’; Egypt had signed this agreement with the understand- 
ing that its provisions were ‘‘of a purely temporary nature’’; ‘‘despite the 
time limits provided for, the Treaty was a temporary expedient’’; the war 
of 1939 ‘‘was the implicit term’’ to restrictions on Egyptian sovereignty 
contained in the Treaty and ‘‘no one can seriously claim that the restric- 
tions . . . were intended to continue after the war.’’* The Treaty of 1936 
had therefore ‘‘outlived its purpose’’; it was obsolescent,®> obsolete,® mori- 
bund,’ dead,® disintegrated,® ‘‘an anachronism,’’ ‘‘its political and moral 
force has been spent’’; ‘‘it survives only as a menace to peace and secur- 
ity’’; ?° it had lost its vitality,! its viability ; it ‘‘stalks today as a phantom ; 
it persists only as a relic of bygone bueccaneer days, which the world is 
trying to forget,’’ and ‘‘has fallen by its own weight into a state of desue- 
tude.’’ 

Despite his insistence that Egypt had ‘‘not once alluded’’ to ‘‘various 
principles of international law, such as the principles of pacta sunt ser- 
vanda and of rebus sic stantibus,’’ but had urged the Security Council not 
to be ‘‘stymied by the legal commitments of the parties, which are not in- 
frequently relied upon to justify inertia in the face of stale evils,’’ ** 
Nokrashy Pasha had recourse to various legal arguments. Only by name 
did he refrain from invoking rebus sic stantibus: the arguments marshaled 
above are all implicitly based upon the assumption of such a doctrine of 
international law. Moreover, the Egyptian representative presented other 


2U. N. Doe. 8/410, July 11, 1947; Security Council, Official Records, 2d Year, No. 
59, p. 1343. 

3 Security Council, Official Records, 2d Year, No. 70, 175th meeting, Aug. 5, 1947, 
p- 1753. See also id., No. 73, p. 1861; No. 86, pp. 2292 ff. 

4Id., No. 70, pp. 1747, 1752-1753. 

5Id., No. 73, p. 1862. 

8Id., No. 75, p. 1961. 

7Id., No. 86, p. 2293. 

8Id., No. 75, p. 1959. 

9Id., No. 82, p. 2166. 

10 Id., No. 73, p. 1862. 

117d., No. 75, p. 1959. 

12 Id., No. 86, p. 2292. 

13 Security Council, Official Records, 2d Year, No. 73, p. 1861. 
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arguments based upon the alleged invalidity of the Treaty: ‘‘the Treaty 
of 1936 does not express our free consent’’ (in 1947) ; nor was that consent 
freely expressed in 1936: 


Egypt was not a free party in concluding the Treaty of 1936. First 
of all, its territory was occupied at the time by United Kingdom troops. 
Secondly, the Government of the United Kingdom left no doubt in the 
minds of the Egyptian plenipotentiaries as to the consequences of their 
failure to agree to the United Kingdom demands."* 


The Treaty of 1936 was also alleged to be in conflict with a prior treaty (the 
Suez Canal Convention of October 29, 1888) and with a later treaty (the 
United Nations Charter, in particular, Article 103).° 

However, the arguments which Egypt preferred to stress were of a dif- 
ferent nature: The maintenance of British military bases in Egypt in- 
fringed Egypt’s sovereignty and independence and conflicted with the 
‘*sovereign equality’’ principle of the United Nations Charter—a provision 
which, to employ a classic Arab saying, ‘‘makes the Members as equal as 
the teeth of a comb’’;** Egypt placed her reliance on the Charter; the 
‘‘higher mission’’ of the Security Council is not ‘‘to adjudicate on the legal 
rights of the parties’’ but to preserve peace and security; 7%" ‘‘its preoccu- 
pation is with political realities’’;** ‘‘no legalistic considerations,’’ ‘‘no 
obsolete treaty’’ should ‘‘obstruct the Council’s fulfillment of its high mis- 
sion’’; *® ‘‘between the 1936 Treaty and the Charter, we have chosen the 
Charter’’; ?° Egypt expected deliverance from the chains of history ; ** ‘‘the 
imperialist legend must come to an end.’’ ** 

For the United Kingdom, Sir Alexander Cadogan replied that ‘‘the prin- 
ciple pacta sunt servanda is perhaps the most fundamental principle of 
international law and one on which, after all, the Charter itself depends’’; 
to characterize the Anglo-Egyptian Treaty of 1936 as a ‘‘temporary ex- 
pedient’’ seemed ‘‘a curious phrase to apply to a treaty duly signed and 
ratified’’; if the Treaty of 1936 is valid, the only course open to the Se- 
eurity Council is to recognize this fact and remove the matter from the 
agenda. No aspect of the case was a threat to international peace and 
security, unless, indeed, ‘‘Egypt itself was contemplating measures threat- 
ening peace and security instead of accepting the provisions of a treaty 
which was binding on it.’’** The ‘‘one real issue before the Security 


14 Id., No. 70, p. 1755. 

15 Id., pp. 1755-1757. 

16 Id., pp. 1747, 1753. 

17 Id., No. 73, p. 1861. 

18 Id., No. 86, p. 2293. 

19 Id., No. 75, p. 1961. 

20 Id. 

21 Id., No. 82, p. 2164. 

22 Id., No. 73, p. 1873. 

23 Id., No. 70, p. 1772. Cf. id., No. 75, p. 1954. 
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Council, namely the validity of the 19386 Treaty,’’ was a legal question ** 
and this legal point ‘‘is at the foundation of the whole Egyptian case.’’ *° 

Despite professions to the contrary, Sir Alexander Cadogan continued, 
the Egyptian argument ‘‘would appear to be an appeal to the doctrine 
rebus sic stantibus.’’*® However, 


the extent to which treaties can be held to be invalid on rebus sic 
stantibus grounds, otherwise than by agreement between the parties 
themselves, is certainly very limited as well as being controversial. 
There is no decision of an international tribunal where this doctrine 
has been applied in any remotely similar case, and the constant practice 
of States has been to insist on the doctrine that a treaty can only be re- 
vised or modified by the consent of the parties. The argument against 
the Treaty of 1936 on rebus sic stantibus lines would seem to have no 
legal foundation whatsoever.”* 


One of the fundamental principles of the Charter ‘‘is that international 
disputes are to be settled in accordance with international law and justice.”’ 
The ‘‘Security Council cannot, consistently with its duty under the Charter, 
override treaty rights.’’ If the Council agreed with Nokrashy Pasha, 
“‘then it is possible for any State to get rid of its treaty obligations on the 
ground that it dislikes them sufficiently to be prepared to endanger peace 
rather than accept them.’’ 

The British representative then examined the Egyptian contention that 


the presence of foreign troops within the territory of a Member . . 

in time of peace and without its free consent, constitutes an offense 
to its dignity, a hindrance to its normal development, as well as an 
infringement of the fundamental principle of sovereign equality, and 
is therefore contrary to the letter and spirit of the United Nations 
Charter and to the Resolution adopted unanimously by the General 
Assembly on December 14, 1946.?° 


The relevant portion of that Resolution read: ‘‘The General Assembly 
. . . Recommends the Members to undertake . . . the withdrawal without 
delay of their armed forces stationed in the territories of Members without 
their consent freely and publicly expressed in treaties or agreements con- 
sistent with the Charter and not contradicting international agreements.’’ °° 


24 Id., No. 70, p. 1773. Cf. id., No. 73, p. 1897; No. 75, p. 1954. 

25 Id., No. 84, p. 2252. 

26 Id., No. 70, p. 1773. 

27 Security Council, Official Records, 2d Year, pp. 1778-1779. The Egyptian argu- 
ment based on ‘‘changed conditions’’—that the Treaty had ‘‘outlived its purposes’’— 
was countered by Sir Alexander with a denial that political conditions had changed 
sufficiently to render agreements for mutual assistance unnecessary, as witness the 
Treaty of Dunkirk between the United Kingdom and France and the Anglo-Soviet 
Treaty. Id., pp. 1776, 1778. 

28 Id., No. 75, p. 1955. 

29 Cf. U. N. Doe. 8/410, July 11, 1947, cited above, footnote 2. 

80 General Assembly Resolution No. 41 (I), U. N. Doc. A/64/Add. 1, p. 66. 
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The Anglo-Egyptian Treaty of 1936 was such a treaty, said the British 
representative : it had been freely consented to by the Egyptian Parliament 
by a vote of 203 to 11 and the then Prime Minister of Egypt had informed 
the Egyptian Chamber of Deputies: ‘‘This alliance, gentlemen, has been 
concluded on a footing of real equality.’’*t Treaties or agreements by 
which the United States enjoys the right to station troops in British, 
Panamanian or Philippine territory—and these examples are not exhaustive 
—indicate that there is no violation of the Charter, ‘‘no infringement of 
the principle of sovereign equality in the fact that one State, by virtue of 
a treaty, stations forces in the territory of another in peacetime.’’*? Nor 
were agreements for mutual defense incompatible with the Charter.** 
During the discussion of the question by the Security Council, the 
Brazilian representative (M. Muniz) pointed out that, despite Nokrashy 
Pasha’s professions that Egypt was not basing her claim on juridical argu- 
ments, the Egyptian case was really based on an assertion of the invalidity 
of a treaty on grounds of duress and rebus sic stantibus.** ‘‘Tf the Se- 
curity Council were to accede to the request of the Egyptian Government, 
disregarding provisions of a treaty still in force, it might establish a danger- 
ous precedent, likely to subvert the principle of respect for treaty obliga- 
tions on which international society is based.’’ ** However, the Egyptian 
Government very properly ‘‘did not take upon itself unilaterally the de- 
cision not to comply with a treaty which in its opinion had outlived its 
purpose,’’ but had ‘‘sought to settle the differences by direct negotiation 
with the United Kingdom.’’ The failure of those negotiations ** presented 
no immediate danger to peace. Where no urgent question of peace or 
security was involved, the Security Council should recommend the peaceful 
adjustment of conflicts by the traditional methods of international law. 
He therefore proposed that, without passing on the merits of the case, the 
Security Council recommend to the parties ‘‘to resume direct negotiations 
and, should such negotiations fail, to seek a solution of the dispute by other 
peaceful means of their own choice,’’ while keeping the Security Council 
informed.*’? The representative of Beligum (M. Nisot) suggested that the 
draft be amended so as to read: ‘‘. . . to seek a solution of the dispute by 
other peaceful means of their own choice, including the reference to the 


31 Security Council, Official Records, 2d Year, No. 70, pp. 1780 ff. 

382 p. 1782. 

33 Id., p. 1778. 

34 Id., No. 80, pp. 2106 ff. 

35 Id., p. 2108. 

36 Cf., Papers regarding the Negotiations for a Revision of the Anglo-Egyptian Treaty 
of 1936, United Kingdom, State Papers, 1946-47, XXVI, Egypt No. 2 (1947), Cmd. 
7179. 

37 Security Council, Official Records, 2d Year, No. 80, p. 2109. 
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International Court of Justice of disputes concerning the validity of the 
Treaty of 1936.’ * 

Colonel Hodgson (Australia), in supporting the Brazilian draft resolu- 
tion, observed that the Security Council ‘‘must be careful... to do 
nothing which will undermine the sanctity of international obligations’’ 
or permit itself to be made ‘‘the instrument whereby any State could divest 
itself of an international obligation because the provisions of that obliga- 
tion were onerous or burdensome, on the plea that the consequences of the 
treaty gave rise to a threat to international peace and security.’’*® Mr. 
Lépez (Colombia) thought ‘‘the unilateral declaration that the Anglo- 
Egyptian Treaty of 1936, having outlived its purpose, and being, moreover, 
inconsistent with the Charter, cannot bind Egypt any longer, appears to 
us to strike at the root of the universally accepted principles of inter- 
national order.’’*° M. de la Tournelle (France) remarked that, although 
Egypt alleged the invalidity of a treaty, ‘‘no legal considerations have 
been invoked but only political ones; . . . such language and such reasons 
for withdrawing from obligations only just entered into were familiar to 
some of us in Europe between 1935 and 1941.’’*! For the United States, 
Mr. Johnson said: 


If a treaty which has not yet technically expired, which was valid at 
the time it was signed, and which still has a term to run, is an impedi- 
ment to international understanding, and if one side claims that it no 
longer possesses the vital element which produced it, there is no reason 
why that matter should not be referred to the International Court 
of Justice, and there is no reason why it should be expected that the 
International Court of Justice would necessarily take an entirely 
technical view.*? 


On the other hand, M. Faris El-Khouri (Syria), while admitting that 
‘‘a treaty, according to international law, always continues in force unless 
it is repudiated or abolished in some legal way,’’ ** expressed his sympathy 
for the ‘‘national aspirations’’ of Egypt, observed that ‘‘the validity or 
non-validity of the Treaty in the face of the existing threat to peace, may 
be termed purely academic,’’ and denied that the dispute was a legal 
dispute suitable for the International Court of Justice, since that Court 
could only ‘‘be seized of disputes which are exclusively legal, but . . . has 
no jurisdiction in political disputes.’’*4 Mr. Gromyko (U.S.S.R.), stress- 
ing the point that since the Treaty of 1936 was concluded ‘‘conditions have 


38 Id., p. 2115. 

39 Id., No. 84, p. 2244. 

40 Id., No. 86, p. 2287. 
41Id., p. 2290. 

42 Id., p. 2296. 

43 Id., No. 87, p. 2334. 

44 Id., No. 84, pp. 2242-2243. 
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changed fundamentally’’ through the creation of the United Nations,* 
supported the Egyptian request and urged the United Nations to ‘‘extend 

. a helping hand’’ to the ‘‘peoples who are trying to cast off the last 
shackles of colonial subjection.’’*® In similar vein, M. Katz-Suchy (Po- 
land), observing that conquest no longer conferred a valid title, thought 
the 1936 Treaty inconsistent with the changed conditions created by the 
United Nations Charter,*? and warned that ‘‘no resolution of this Council 
will be able to hinder’’ the ‘‘big movement’’ of peoples struggling to re- 
move the last fetters of colonial status.*® 

Nokrashy Pasha, insisting that the evacuation of British troops from 
Egypt and the Sudan must precede any resumption of direct negotiations, 
vigorously opposed the Brazilian draft resolution. When the Belgian 
amendment specifying a possible reference of questions concerning the 
validity of the 1936 Treaty to the International Court of Justice failed 
of adoption,*® the British also found the Brazilian resolution unsatisfactory 
in failing to endorse the validity of the 1936 Treaty. Although seven 
members of the Security Council accepted in principle the Brazilian reso- 
lution calling for a resumption of direct negotiations by the parties, the 
abstention of the Colombian representative on the formal vote was decisive: 
only six states voted for the draft resolution, which thus failed of adop- 
tion.®° Subsequent proposals by the Colombian and Chinese representa- 
tives also failed to secure seven votes, and on September 10, 1947, the 
Security Council adjourned further discussion of the question while tech- 
nically retaining it on the agenda.” 

To the student of international law it is not surprising that Egypt pre- 
ferred not to rest her case on juridical arguments: she had no legal case. 
Had she taken the question before the International Court of Justice, that 
Court could only have concluded (1) that by Articles 8 and 11 of the 
Anglo-Egyptian Treaty of 1936, Egypt had authorized the British to 
station troops in certain portions of Egyptian territory and the Sudan; 
(2) that the Treaty was still in force; and (3) that it could lawfully be 
terminated only by agreement between the parties. 

Realizing the weakness of their legal case, the Egyptians sought to stress 
the political and emotional aspects of the question and, on the pretense 
that the dispute endangered the maintenance of international peace and 


45 Id., No. 80, p. 2110. 

46 Id., No. 86, p. 2285. 

47 Id., No. 75, pp. 1964-1965. 

48 Id., No. 84, pp. 2250-2251. 

49 Only Australia, Belgium, France, and the United States voted for it, the others 
abstaining. Id., No. 86, pp. 2302-2303. 

50 Votes for: Australia, Belgium, Brazil, China, France, United States; vote against: 
Poland; abstentions: Colombia, Syria, U.S.S.R.; in accordance with Art. 27 of the 
Charter, the representative of the United Kingdom did not participate in the voting. 
Id., pp. 2304-2305. 

51 See id., Nos. 86, 87, 88. 
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security, sought release from the obligations of the Treaty before a political 
body. 

Several factors militated against their success. At San Francisco, the 
drafters of the Charter had deliberately refrained from conferring in 
express words the power of revising treaties upon any organ of the United 
Nations. If, conceivably, authority to revise or set aside treaty provisions 
might be exercised by the Security Council in maintaining international 
peace, the Security Council found no situation endangering peace in the 
Egyptian question. Although many members of the Security Council ex- 
pressed sympathy for the political aspirations of Egypt, the Security Coun- 
cil never seriously considered complying with the Egyptian request to 
direct the evacuation of British troops. The only draft resolutions con- 
sidered by the Council envisaged a settlement between the parties by direct 
negotiation. Despite some rather fanciful and specious arguments by 
which Egypt and her supporters sought, in effect if not in name, to demon- 
strate the existence and applicability of a doctrine of rebus sic stantibus, 
at no time was the Security Council prepared to deny the continuing 
validity of the treaty because of ‘‘changed conditions.”’ 

To the student of international politics the failure of the Security Coun- 
cil to agree upon any resolution in this case may be more discouraging than 
it is to the student of international law. The latter may take comfort 
in the fact that the Security Council did nothing to undermine the legal 
obligation of treaties. Nevertheless, the political problem remains. The 
possible inertia ** of one of the parties ‘‘in the face of stale evils,’’ grounded 
as it is on legal right, suggests once again the need for more adequate inter- 
national procedures for dealing with problems of peaceful change and 
treaty revision. To leave the problem exclusiyely to the parties may place 
a premium on power. Hypothetically, the abuse of power by the stronger 
state may cause the other party to resort to violence. Conceivably, in such 
a case, the Security Council might direct a political settlement based in part 
upon a revision of treaty commitments. It would be wiser for the Se- 
curity Council to forestall resort to violence by assuming responsibility 
for a reéxamination by the parties of their legal commitments and political 
aspirations under the general guidance of the Security Council. 

HERBERT W. Bricas 


52 The Egyptians, in presenting their case to the Security Council, misrepresented 
British willingness to compromise. The 1946 negotiations between the United Kingdom 
and Egypt had led to the initialing of draft agreements by which Britain had renounced 
the 1936 Treaty of Alliance in favor of an agreement for mutual defense and had agreed 
‘‘that the complete evacuation of Egyptian territory (Egypt) by the British Forces 
shall be completed by 1st September, 1949.’’ The negotiations broke down and the 
draft agreements never came into force because the Egyptians refused to consider self- 
determination and possible independence for the Sudan, insisting that the Sudan was 
Egyptian. See Papers regarding the Negotiations for a Revision of the Anglo-Egyptian 
Treaty of 1936, Cmd. 7179, cited above. 
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THE INTER-AMERICAN PEACE COMMITTEE 


Among the many measures taken by the American States, before the 
meeting of the Bogota Conference in 1948, to promote the pacific settle- 
ment of controversies, was a resolution of the Meeting of Foreign Ministers 
at Habana in 1940. The resolution, entitled ‘‘The Peaceful Solution of 
Confiicts,’’ recommended to the Governing Board of the Pan American 
Union the organization of a committee composed of five countries which 
should have the duty of ‘‘keeping constant vigilance to insure that States 
between which any dispute exists or may arise, of any nature whatsoever, 
may solve it as quickly as possible’’; and to that end the committee was 
further authorized to suggest measures and steps which might be conducive 
to a settlement, without prejudice, however, to methods adopted by the 
parties or procedures they might agree upon. 

The functions assigned to the new committee were of a highly practical 
character and the resolution should have proved a useful supplement to 
existing inter-American agreements for the pacific settlement of disputes. 
Curiously enough, eight years passed before the committee was organized. 
In the meantime the Conference of Bogota had met and adopted a formal 
Treaty on Pacific Settlement, codrdinating and replacing existing treaties 
and conventions, but overlooking the Habana resolution of 1940 and mak- 
ing no provision for the special functions contemplated in the resolution. 

It was not until July, 1948, that the Dominican Republic called upon the 
Council of the Organization of American States, as successor to the Gov- 
erning Board of the Pan American Union, to request the countries repre- 
sented on the Habana committee to appoint their respective delegates so 
that the committee might assist in settling the controversy that had arisen 
between the Dominican Republic and Cuba. The committee, known first 
as the ‘‘Commission on Methods for the Peaceful Solution of Conflicts’’ or 
the ‘‘Committee of Five,’’ succeeded in bringing the parties together and 
in getting them to agree upon a formula for the solution of the problem by 
direct negotiations. 

Some six months later, on February 16, 1949, the Government of Haiti 
submitted a case before the Council of the Organization of American States 
alleging that the Dominican Republic was permitting the use of its terri- 
tory for attacks by radio broadcast against the Haitian Government, which 
constituted what was alleged to be ‘‘moral aggression.’’ ‘‘This moral ag- 
gression,’’ said the note of the Haitian Ambassador to the Chairman of 
the Council, ‘‘abetted in a foreign territory, has created a grave situation 
susceptible of endangering the peace which the Rio de Janeiro Treaty is 
supposed to preserve and defend.’’ The Council found that the situation 
did not come within the terms of the Rio Treaty of Reciprocal Assistance 
and declined to convoke the Organ of Consultation; but at the same time 
it expressed the hope that the parties might resort to the procedures of 
pacific settlement provided in applicable inter-American instruments. At 
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this point the Committee of Five intervened and both parties agreed to 
accept its good offices. Three members of the Committee undertook to 
visit the two countries and to ascertain more impartially the facts at issue. 
After lengthy negotiations the Committee met on June 9, 1949, and an- 
nounced that the two governments had agreed upon a Joint Declaration 
which would be published in their respective capital cities the following 
day. The Declaration proclaimed that the Governments of Haiti and of 
the Dominican Republic renewed their adherence to the principles contained 
in existing treaties and diplomatic agreements, that they would not tolerate 
in their respective territories the activities of individuals or of groups, 
whether national or alien, which had as their objective the disturbance of 
the domestic peace of a neighboring country, and that on the basis of these 
principles they were ready to renew direct negotiations and, if necessary, 
to have recourse to the established procedures of pacific settlement. 

The solution of the two controversies, notably that of the second one 
which involved greater difficulty, was a distinct triumph for the Commit- 
tee of Five, and it demonstrated the need of supplementing the Bogota 
Treaty by some permanent machinery which in an informal way and with- 
out undue publicity might facilitate an agreement between the parties 
either by direct negotiation or by recourse to the procedures set forth in 
the Treaty. On the strength of its accomplishments the Committee felt 
it desirable to adopt a simpler name, and it is now known as ‘‘The Inter- 
American Peace Committee.”’ 

What is the relation of the Inter-American Peace Committee to the Or- 
ganization of American States? How does it fit into the elaborate system 
of organs and dependent organs set forth in the Charter of 1948? The 
question raises a number of points of constitutional law of the inter- 
American regional system. Was it intended at Bogota that the new Or- 
ganization created by the Charter should succeed to all of the rights and 
obligations of the Union of American Republics which preceded it, and in 
so succeeding to take under its control whatever agencies might have been 
created by the Union of American Republics, even though no specific 
reference might have been made to them in the Charter? Assuming that 
it was so intended, then the Inter-American Peace Committee became 
automatically an agency of the Organization. But does that bring it 
under the control of the Council of the Organization? Apparently not, 
for the functions of the Council are set forth in detail in the Charter, and 
they would not appear to include the supervision of agencies of the Or- 
ganization other than those mentioned in the Charter. 

Doubtless the anomaly of a committee which is actually composed of 
members of the Council but is operating without responsibility to the Coun- 
cil, and which, limited as it is to five members, is exercising functions of a 
political character which were denied at Bogota to the larger Council of 
twenty-one members, will be corrected at the Tenth Inter-American Con- 
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ference to be held in 1953, or possibly at an earlier Meeting of Consulta- 
tion of Foreign Ministers. 

In the meantime, however, it must be recognized that the Peace Com- 
mittee is fulfilling a very useful function, and no one appears to find any 
difficulty in overlooking its peculiar position as an agency responsible only 
to the supreme authority of the Inter-American Conference or, under ex- 
ceptional circumstances, to the Meeting of Consultation of Foreign 


Ministers. 
C. G. FENwIcK 


THE COMPETENCE OF THE COUNCIL OF THE ORGANIZATION OF AMERICAN STATES 


Among the many interesting constitutional problems that have arisen 
since the Charter of the Organization of American States came into effec- 
tive operation is the question of the competence of the Council of the Or- 
ganization. The Council is a unique body, unlike any other in the history 
of political institutions, just as the Organization of American States itself 
is unlike any other system of regional relations between states. The 
Council is not to be compared with the General Assembly of the United 
Nations, although it is composed of one representative of each of the 
twenty-one members of the Organization. It is not to be compared with 
the Security Council of the United Nations, although its powers to act as 
a provisional organ of consultation may under certain circumstances 
appear to give it such a character. Its composition and functions are only 
to be explained by the historical development of the inter-American sys- 
tem, which, in seeking a constitutional structure at Bogota in 1948, at the 
same time sought to prevent any undue encroachment upon the reserved 
‘*sovereignty and independence of the members of the Organization.’’ 

The Conference was made the ‘‘supreme organ’”’ of the Organization, 
deciding the general action and policy of the Organization and the struc- 
ture and functions of its organs. But the Conference convenes only once 
in five years, so that it was necessary to establish a second organ entitled 
‘‘The Meeting of Consultation of Ministers of Foreign Affairs,’’ to con- 
sider problems of an urgent nature which could not await the meeting 
of a Conference, and at the same time to serve as the Organ of Consulta- 
tion provided for in the Rio de Janeiro Treaty of Reciprocal Assistance. 
Since any individual member state might request that a Meeting of Con- 
sultation should be called, the decision as to the need of a meeting under 
the circumstances alleged to justify it was entrusted to the Council of the 
Organization, successor to the former Governing Board of the Pan Ameri- 
ean Union. The Council, consisting of specially designated ambassadors 
of the members of the Organization, holding regular sessions in Washing- 
ton, appeared to be the appropriate body to set in motion the machinery 
of the Meeting of Consultation which might have to be called on short no- 
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tice and which in any case would involve personal inconvenience for the 
foreign ministers of the different countries. 

Under the Charter of the Organization the Meeting of Consultation is 
to be called ‘‘to consider problems of an urgent nature and of common 
interest to the American States.’’ Meetings are to be held upon request 
of any member state; and when presented with such request the Council 
of the Organization shall decide by an absolute majority whether a meet- 
ing should be held. An exception is made in the case of an armed attack 
within the territory of an American State or within the region of security 
defined by the Rio Treaty, in which case the Meeting of Consultation is 
to be held without delay and is to be called by the Chairman of the Council 
without submitting the question to the vote of the Council itself. 

Under the Rio Treaty the Organ of Consultation is to meet, under Article 
3, in the case of an armed attack against an American State, and under 
Article 6, in the case of an act of aggression which is not an armed attack, 
an extra-continental or intra-continental conflict, or ‘‘any other fact or 
situation which might endanger the peace of America,’’ provided that in 
each of these cases the inviolability or the integrity of the territory or the 
sovereignty or political independence of an American State is affected. 
While in both cases the Organ of Consultation is to meet without delay, 
the procedure must be followed of having the Governing Board of the 
Pan American Union, now the Council of the Organization of American 
States, call a Meeting of Consultation, upon request of a state which has 
ratified the Treaty, if an absolute majority of the Council believes that the 
situation presented comes within the terms of Article 3 or 6. It would 
appear that the provisions of the Charter with respect to the calling of a 
meeting in the case of an armed attack will, upon ratification of the 
Charter, amount to an amendment of the provisions of the Rio Treaty in 
respect to the calling of a Meeting of Consultation under the terms of 
Article 3. 

Within these limitations a broad competence is given to the Council to 
discuss any question presented to it by a member state through its repre- 
sentative on the Council. No discussion would appear to be necessary in 
the case of an armed attack against an American State; and in consequence 
the Charter gives to the Chairman of the Council the right to call the 
Meeting of Consultation. But in the case of situations alleged to come 
within the terms of Article 6 of the Rio Treaty and in the case of situations 
alleged to come within the category of ‘‘problems of an urgent nature and 
of common interest to the American States,’’ as described in Article 39 
of the Charter, there would be ample room for discussion to determine 
whether the facts of the case warrant acceding to the request of the state 
presenting them as justification for the calling of a Meeting of Consulta- 
tion. So far, therefore, as the powers of the Council to discuss a given 
situation are concerned, it would seem as if there were no limits to them, 
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provided the discussion is directed towards determining the character of 
the problem presented in relation to the provisions of the two treaties. 
It should be noted, however, that the Council cannot go on to act as a 
provisional Organ of Consultation until it has first determined that the situ- 
ation warrants the calling of a Meeting of Consultation. The discussion 
by the Council of the character of a situation presented to it cannot, 
therefore, be made the occasion for the determination of the measures to 
be taken to meet the situation or the sanctions to be applied. That is a 
second step entirely distinct from the first. 

The practical issue arose when it was sought to convert this delimited 
function of the Council into a general competence to decide all manner 
of controversies that arise between the American States. For example, 
negotiations between two states have failed to settle a controversy involving 
an alleged violation of international law. What then? There are, of 
course, procedures of pacific settlement. But these take time and require 
some degree of codperation between the parties, whereas what is wanted 
is a prompt settlement of a pressing matter. Why not bring before the 
Council complaints involving the non-observance of treaty obligations and 
get a decision without further delay? Why not make the Council a court 
of summary jurisdiction? The Treaty on Pacific Settlement, signed at 
Bogota, might have created such a procedure. But since it did not, here 
was one way of making good the obvious need of such a procedure. 

The Council, however, was not to be diverted in this manner from its 
specifically assigned functions. When, in January, 1949, at the instance 
of the representatives of Chile and Guatemala, the question was presented 
whether Venezuela was obligated to give a safe-conduct to Rémulo Betan- 
court, who had taken refuge in the Colombian Embassy in Caracas, the 
Council felt it desirable to appoint a committee to report on its competence 
to deal with questions of this nature. Shortly after, on February 16, 
emphasis was given to the scope of the competence of the Council when 
the representative of Haiti brought before the Council the situation 
created by the activities of a Haitian refugee in the Dominican Republic, 
which was described as ‘‘a situation that might endanger the peace.’’ 

The committee appointed by the Council called attention in its report 
to the complicated nature of the problem and to the divergent interpreta- 
tions to which it had given rise, and it suggested that it would be useful 
to have a technical study of the problem and that the Inter-American 
Council of Jurists should be requested to make such a study. The Council 
accepted the report, and it thus evaded a decision which, in spite of its 
embarrassing features, was one which should properly have been decided 
by the Council itself. The representative of the United States, while 
acquiescing in the decision to refer the matter to the Council of Jurists, 
submitted a series of observations to the effect that it would be undesirable 
to adopt rigid rules regarding the competence of the Council in matters 
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of the type which raised the issue, and that it would be better to consider 
each particular case in the light of the circumstances under which it was 
presented to the Council. 

Attached to the report of the committee was a memorandum submitted 
by the representative of Mexico which argued that there was nothing in 
the Charter of the Organization to justify the assumption by the Council 
of competence in matters relating to the observance of treaties; and that 
the proper procedure for the parties in such cases was to have recourse to 
the established procedures of diplomatic negotiation and pacific settle- 
ment. The memorandum expresses clearly the attitude of the states which 
fear that the Council may gradually widen its activities and assume ‘“‘po- 
litical functions’’ which it was the express desire of the delegates to the 
Bogota Conference to prevent, as indicated in a long series of excerpts 
from the Diario of the Conference. 

What is to be the substitute for the apparent need of a public forum 
before which grievances can be brought by particular states when the 
ordinary procedures of pacific settlement appear to be too slow or too 
cumbrous to meet the situation? The Mexican memorandum attached to 
the report of the Council’s committee pointed out the advantages of the 
Inter-American Peace Committee as an agency for bringing the parties 
together and getting them to agree upon an effective procedure for the 
settlement of the dispute. Whether the Peace Committee, which is with- 


out authority of any kind to bring pressure upon the parties, may never- 
theless succeed in meeting a need which was overlooked at Bogota in the 
drafting of the Treaty on Pacific Settlement, remains to be seen. 

C. G. FENwIcK 


CURRENT NOTES 


HOWARD S. LEROY 
1891-1949 

Howard S. LeRoy, Treasurer of the American Society of International 
Law, died suddenly in an airplane accident on July 30th while returning 
from New York to Washington on a business trip. His untimely death 
deprived the Society of an efficient and devoted officer and an active mem- 
ber since 1921. His tragic loss was a great shock to his many friends in 
the field of international law where he was distinguished as a practitioner, 
writer, and teacher, and throughout other circles of civic and public in- 
terest to which he devoted his exceptional talents. His participation in 
the work of the Executive Council of the Society, to which he was elected 
in 1946, could always be counted upon, and his advice and counsel will be 

sorely missed. To his widow the Society extends its deepest sympathy. 


NOTICE OF PROPOSED AMENDMENT TO THE CONSTITUTION OF THE 
AMERICAN SOCIETY ON INTERNATIONAL LAW 


The Executive Council met in Washington on September 17, 1949, and, 
among other business transacted, it elected Mr. Edgar Turlington to the 
position of Treasurer to succeed to the vacancy left by the death of Mr. 
LeRoy. The Society is most fortunate in having Mr. Turlington available 
to take over the duties of Treasurer. 

In view of the situation created by the sudden death of the Treasurer 
during the summer, leaving no one with authority to conduct the business 
of that office until the Executive Council could meet, it was decided by the 
Council to propose an amendment to the Constitution of the Society to 
provide for an Assistant Treasurer. It is proposed to amend the Society’s 
Constitution at the next annual meeting as follows: 


That Article 4, paragraph 2, be amended by inserting after the first 
sentence the following: ‘‘The Executive Council may appoint an As- 
sistant Treasurer to perform the duties of the Treasurer in the event 
of his absence or incapacity to act.’’ 
EpwarD DUMBAULD 
Secretary 


ART. 2, PAR. 7, OF THE UNITED NATIONS CHARTER AS COMPARED WITH ART. 15, PAR. 8, 
OF THE LEAGUE OF NATIONS COVENANT 


Text of Article 2, par. 7: 


Nothing contained in the present Charter shall authorize the United 
Nations to intervene in matters which are essentially within the do- 
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mestic jurisdiction of any state or shall require the members to sub- 
mit such matters to settlement under the present Charter; but this 
principle shall not prejudice the application of enforcement measures 
under Chapter VII. 


Text of Article 15, par. 8: 


If the dispute between the parties is claimed by one of them, and is 
found by the Council, to arise out of a matter which by international 
law is solely within the domestic jurisdiction of that party, the Coun- 
cil shall so report, and shall make no recommendation as to its settle- 
ment. 
The two provisions are far from being to the same effect. There are, 
indeed, sharp differences, some of which are set forth hereafter. 


I. According to Article 2, par. 7, of the Charter, the United Nations 
Organization is, in principle, incompetent to intervene in matters which 
are essentially within the domestic jurisdiction of a state. Its incompe- 
tence results from the mere operation of the provision (ipso jure incompe- 
tence). On the contrary, under Article 15, par. 8, of the Covenant, the 
League of Nations was, in principle, competent to act in a matter which 
was solely within the domestic jurisdiction of a state. Unless the party 
concerned claimed that the matter at issue was of such a nature, the League 
could not hold itself incompetent on that ground. 

II. According to Article 2, par. 7, a Member State has no obligation to 
submit to settlement under the Charter matters which are essentially 
within its domestic jurisdiction, nor to yield to an intervention therein by 
the Organization. On the contrary, under Article 15, par. 8, of the 
Covenant, there was an obligation to submit to the jurisdiction of the 
Council or of the Assembly of the League, either body retaining its power 
to make a recommendation for the settlement of the dispute until it recog- 
nized as well founded the claim of the state concerned that the matter was 
solely of a domestic character. 

III. The power belonging to an organ of the United Nations to determine, 
in a particular case, whether a matter does or does not come within the 
purview of Article 2, par. 7, is not a discretionary power. The determina- 
tion made by the Organization thereon is not necessarily final; it can be 
challenged by a state.?, Thus, by refusing to comply with a determination 
whereby the Organization has declared itself competent, a Member State 
would not violate the Charter, unless the determination has been juridically 
correct, a point on which, however, no pronouncement of the Organization 


1 The same provision also applied to the Assembly of the League (Covenant, Art. 15, 
par. 10). 

2 Such would not be the case, had the words ‘‘in the judgment of the Organization’’ 
been inserted in Art. 2, par. 7, as advocated at San Francisco by a Belgian amendment 
rejected by an overwhelming majority (Documents of the U.N.C.I.0., Vol. 6, pp. 510- 
512). Cf. Clyde Eagleton, in Yale Law Journal, Vol. 55, No. 5, pp. 979-980; Hans 
Kelsen, ibid., pp. 996-1007. 
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ean, of itself, bind the challenging state, or, indeed, an international court.* 
On the contrary, under Article 15, par. 8, of the Covenant, the determina- 
tion of the Council or of the Assembly was conclusive. There existed, in 
that respect, no matter of a domestic character unless recognized as such 
by the Council or by the Assembly. 

IV. The prohibition against intervening in domestic matters is the gen- 
eral rule of the Charter. It is a rule of interpretation binding, in prin- 
ciple, on any organ of the United Nations, and governing all the provisions 
of the Charter. Article 2, par. 7, is, indeed, drawn up in very wide terms: 
‘‘Nothing contained in the present Charter shall authorize the United 
Nations. . . . ’’ Therefore, no provision of the Charter can be interpreted 
as allowing intervention in a domestic matter.* There is but one excep- 
tion, carefully enunciated by Article 2, par. 7, itself (application of en- 
forcement measures under Chapter VII). 

On the contrary, the prohibition contemplated in Article 15, par. 8, of 
the Covenant was the exception, the rule being that the League could apply 
the provisions of the Covenant whether domestic jurisdiction were con- 
cerned or not. The scope of this exception was restricted to cases in which 
the League was seised, under Article 15, of a dispute likely to lead to a 
rupture. The exception affected the conduct of two organs only: the 
Council and the Assembly. 

V. Article 2, par. 7, of the Charter excludes the matters which are es- 
sentially within the domestic jurisdiction of a state, whereas Article 15, 
par. 8, of the Covenant only excluded the matters which were solely within 
the domestic jurisdiction of a party. The Organization could not inter- 
vene in a matter essentially within the domestic jurisdiction of a state 
unless the latter should consent to the intervention. By its consent, the 
state, insofar as it is concerned, would extend the Organization’s compe- 
tence so as to cover the sphere excluded by Article 2, par. 7. Such 
consent would normally be given in a separate treaty, as amply shown by 
the practice of the past.° 
3 The International Court of Justice may, in such connection, be called upon to render 
a judgment in a dispute between two Member States on whether one of them was en- 
titled to challenge (or to uphold) the competence of the Organization. In particular, 
a Member State might conceivably seise the Court of a dispute which had arisen between 
itself and another Member State as to the conformity with the Charter of a vote cast 
by the latter state, within an organ of the United Nations, on the applicability of Art. 
2, par. 7, to a concrete case. Both plaintiff and defendant in such an action would 
normally be states having accepted the compulsory jurisdiction of the Court (Statute, 


Art. 36, par. 2). 

4 From this, however, it does not follow that the undertakings assumed through the 
Charter are valueless where bearing on the domestic field. Indeed, the fact that the 
organs of the United Nations cannot intervene in the domestic field is no obstacle to the 
undertakings being, even where they affect that field, as fully binding as those derived 
from an ordinary treaty. 

5 There were numerous treaty provisions extending the competence of the League of 
Nations beyond the limits ascribed to it by the Covenant (U. N. Doc. A/AC.18/54, of 
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But the criterion established by Article 18, par. 5, of the Covenant 


(solely) is wholly at variance with that established by Article 2, par. 7, 
of the Charter (essentially). Thus, a matter (nationality, for instance) 
may, through the conclusion by a state of a treaty relating to it, cease to 
be solely within the domestic jurisdiction of that state, although con- 
tinuing essentially to be within its domestic jurisdiction. Relying on the 
former criterion, the Permanent Court of International Justice, in its 
advisory opinion on the nationality decrees in Tunis and Morocco,® could 
hold that the existence of international contractual provisions relating to 
the matter at issue was sufficient ground for the conclusion that domestic 
jurisdiction was no longer solely involved and that, in consequence, Article 
18, par. 5, did not apply. 

Quite different is the situation contemplated by the Charter. The ex- 
istence of treaty provisions is, of itself, by no means conclusive. A matter, 
as has already been pointed out, may be essentially within the domestic 
jurisdiction despite the fact that it is covered by a treaty. In a matter 
of that nature, Article 2, par. 7, would fully apply, barring the Organiza- 
tion from intervening, except with the consent of the state concerned. 
This consent would endow the Organization with the extra-constitutional 
power to intervene in a matter essentially within the domestic jurisdiction 
of the state. Unless it should express such a specific consent, a treaty, as 
such, would, in principle, be of no avail.’ 

JOSEPH Nisot * 


DRAFT INTERNATIONAL COVENANT ON HUMAN RIGHTS REVISED AT FIFTH SESSION 
OF UNITED NATIONS COMMISSION ON HUMAN RIGHTS 
The United Nations Commission on Human Rights at its six weeks’ ses- 
sion at Lake Success, which ended on June 20; 1949, revised the draft 
International Covenant on Human Rights and considered briefly questions 
of principle relating to the establishment of international machinery for 


March 30, 1948, summarizes the experience of the League in that respect). The Perma- 
nent Court of International Justice recognized the possibility of states conferring by 
convention additional powers on the League (Advisory opinion concerning Article 3, 
par. 2, of the Treaty of Lausanne, Series B, No. 12). The same possibility exists with 
regard to the United Nations Organization, as exemplified by the action taken by the 
Security Council and the General Assembly in connection with Trieste, on the one hand, 
and the Italian colonies, on the other, by virtue of the Treaty of Peace with Italy of 
Feb. 10, 1947 (Arts. 21, 22, 23 and corresponding annexes). See also par. 4 of Reso- 
lution 267 (III), adopted by the General Assembly on April 14, 1949 (Problem of 
voting in the Security Council), which deals with certain agreements conferring new 
functions on the Security Council. 

8 Series B, No. 4. 

It is significant that a Belgian amendment proposing the substitution in Art. 2, par. 
7, of ‘‘solely’’ for ‘‘essentially’’ was also defeated at San Francisco by a very great 
majority (Documents of the U.N.C.I.0O., Vol. 6, p. 512). 

* The opinions in this note are expressed by the author in his personal capacity. 
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the implementation of the Covenant. The draft covenant and proposals 
for its implementation have been transmitted to the fifty-nine Member 
Governments of the United Nations for their comments, the Commission 
having fixed January 1, 1950, as the final date on which all proposals con- 
cerning these drafts should be received by the Secretariat. The Commis- 
sion will reconvene on March 27, 1950, to revise the draft covenant and 
the proposed texts on implementation in the light of comments received 
from governments. The draft covenant and the implementation machinery 
completed by the Commission at its 1950 session is expected to be for- 
warded to the Economie and Social Council and then to the General As- 
sembly for its consideration in the fall of 1950. 

Mrs. Eleanor Roosevelt, the representative of the United States on the 
Commission on Human Rights, was elected Chairman of this year’s session 
of the Commission, just as she has been elected the Chairman of all its 
previous sessions. 

Following its approval by the General Assembly, the Covenant will be 
submitted to governments for their ratification. The Covenant will be 
binding only on countries which ratify it through their regular consti- 
tutional procedure. In the United States, it would be submitted to the 
Senate for the approval of two thirds of that body. 

The draft covenant now proposes safeguards with respect to some 15 
basic civil and political rights. The Drafting Committee of the Commis- 
sion last year rejected the inclusion of economic, social and cultural rights 
in the Covenant, and the Commission at its session this year decided to 
postpone the further consideration of these additional rights until its 
next session in 1950. 

The basic civil and political rights provided in the draft covenant are 
well known in American tradition and law—the right to life, protection 
against torture, slavery, forced labor, arbitrary arrest or detention, pro- 
tection against imprisonment for inability to fulfil a contractual obliga- 
tion, freedom of movement and residence, freedom to leave any country, 
freedom to return to one’s country, right to a fair and public hearing be- 
fore an independent and impartial tribunal, protection against ex post 
facto laws, right to recognition as a person before the law, freedom of 
religion, assembly and association, and equal protection of the law. These 
substantive provisions are in Articles 5 to 20 of the draft covenant. 

The drafting of Articles 5 and 9 on the right to life and the right to 
liberty was one of the most difficult tasks faced by the Commission on 
Human Rights. The United States representative proposed an obvious 
solution—that one article provide that no one shall be deprived of his 
life without due process of law and that the other article provide that no 
one shall be deprived of his liberty without due process of law. Other 


1U. N. Doe. E/1371, June 23, 1949, Report of the Fifth Session of the Commission 
on Human Rights. 
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delegations, however, were not familiar with the substantive and procedural 
safeguards which have developed in American law around the concept of 
‘‘due process of law’’ in the Fifth and Fourteenth Amendments of the 
United States Constitution, and accordingly they were not willing to ac- 
cept this proposal of the United States. 

Some delegations suggested that a general statement be made in the 
Covenant that no one shall be deprived of his life, followed by a list of 
exceptions to this right, using the same procedure with respect to the 
right to liberty. The Commission decided, however, that it was doubtful 
that it could enumerate all possible exceptions in detail to these rights. 
Even if it could do so, the Commission felt that such an article would be 
far too complex. The United States representative strongly opposed the 
listing of detailed exceptions to these rights in the Covenant. Consider- 
able sentiment developed in the Commission for the article to provide that 
**No one shall be deprived of his life arbitrarily.’’ When this sentence 
was voted in parts, a majority of the members of the Commission voted 
for the first part of the sentence, ‘‘No one shall be deprived of his life,’’ 
but a majority did not vote for the word ‘‘arbitrarily.’’ Accordingly 
this article now provides ‘‘No one shall be deprived of his life,’’ it being 
generally understood in the Commission, however, that it will have to be 
considered further at the next session of the Commission. The United 
States representative supported the addition of the word ‘‘arbitrarily.’’ 

Article 6 of the draft covenant provides that ‘‘No one shall be subjected 
to torture or to cruel, inhuman or degrading treatment or punishment.”’ 
The Eighth Amendment to the United States Constitution provides that 
eruel and unusual punishments shall not be inflicted. 

Article 7 of the draft covenant concerning medical experimentation 
was referred by the Commission on Human Rights to the World Health 
Organization for its views. 

Article 8 concerns slavery, servitude and forced or compulsory labor. 
The Thirteenth Amendment to the United States Constitution deals in 
part with these safeguards. 

Article 9 provides that no one shall be subjected to arbitrary arrest or 
detention. 

Article 10 provides that no one shall be imprisoned merely on the grounds 
of inability to fulfil a contractual obligation. 

Article 11 provides for liberty of movement and freedom to choose one’s 
residence within the borders of a state. Also included in this article is 
freedom to leave any country and freedom to return to the country of 
which one is a national. 

Article 12 provides that ‘‘No alien legally admitted to the territory 
of a state shall be expelled therefrom except on such grounds and accord- 
ing to such procedure and safeguards as are provided by law.”’ 

There was considerable conflict at first between the representatives of 
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common law countries and the representatives of civil law countries on the 
Commission concerning Article 13. The draft of this article before the 
Commission provided that ‘‘In the determination of any criminal charge 
against him or of any of his civil rights and obligations, everyone is en- 
titled to a fair hearing before an independent and impartial tribunal.’’ ? 
The United States representative pointed out that this phraseology was 
too wide in scope in requiring a hearing befcre an independent tribunal 
with respect to any civil rights or obligations. She pointed out that in 
the United States there is no provision for a hearing before an independent 
tribunal with respect to the determination of some rights and obligations 
which are passed upon by administrative bodies. The representatives of 
civil law countries, such as those of France and Egypt, preferred the re- 
tention of the broad phraseology in the Covenant, since they have adminis- 
trative tribunals independent of their administrative agencies to review 
the decisions of the agencies. However, they agreed to a modification of 
the phraseology in Article 13 to limit its application to the determination 
of any criminal charge or rights and obligations ‘‘in a suit at law,’’ thus 
excluding administrative hearings from its scope. This change made this 
part of the draft of Article 13 acceptable to the United States. It now 
provides: ‘‘In the determination of any criminal charge against him, or of 
his rights and obligations in a suit at law, everyone is entitled to a fair 
and public hearing, by an independent and impartial tribunal established 
by law.’’ 

Article 14 of the Covenant prohibits ex post facto laws. 

Article 15 provides that ‘‘Everyone has the right to recognition every- 
where as a person before the law.’’ 

Articles 16, 18 and 19 provide for freedom of religion, assembly and 
association. The consideration of Article 17, which is concerned with 
freedom of speech and press, was postponed by the Commission, since a 
Convention on Freedom of Information is scheduled to be considered by 
the General Assembly at its fall session. 

Article 20 provides for equal protection of the law. 

Some of the rights enumerated in the Covenant, such as freedom from 
torture or slavery, are absolute rights in that they are not subject to any 
exception. Other rights, such as freedom of religion, assembly and associ- 
ation, are in general subject to limitations which, however, must be pur- 
suant to law and necessary for the protection of national security, public 
order, public safety, health or morals or the fundamental rights and 
freedoms of others. 

Some of the rights provided in the draft covenant relate to matters 
which under the constitutional system of the United States are appropriate 
for Federal action, while other rights relate to matters appropriate for 


2This draft had been prepared by the Drafting Committee of the Commission, 
Annex B of U. N. Doe. E/CN.4/95. 
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the action of the States. Accordingly, the United States representative 
stressed to the Commission on Human Rights the importance of including 
an article in the Covenant which would make it possible for Federal states 
to adhere to the Covenant. She made it clear that the obligations to be 
undertaken by the Federal Government under the Covenant should be 
limited to the areas of Federal law and Federal law enforcement which it 
regards as appropriate for Federal action under our constitutional system. 
The Commission at its session this year did not undertake to complete 
the drafting of an article appropriate for Federal states, but instead post- 
poned the further consideration of this article until its session in 1950. 

Article 2 of the draft covenant provides that each state party to the 
Covenant ‘‘undertakes to ensure to all individuals within its jurisdiction 
the rights defined in this Covenant.’’ The article further provides that 
where the rights defined in the Covenant have not already been ‘‘ provided 
by legislative or other measures, each State undertakes, in accordance with 
its constitutional processes and in accordance with the provisions of this 
Covenant, to adopt within a reasonable time such legislative or other 
measures [which are necessary] to give effect to the rights defined in this 
Covenant.’’ 

The representative of the United States pointed out during the discus- 
sion of this article, that in the view of the United States, when the Covenant 
is signed and ratified the obligations of the Covenant shall be carried out 
through legislative or other measures, existing or to be enacted, giving 
effect particularly to the substantive provisions of the Covenant. She 
pointed out that under this procedure, these articles of the Covenant should 
not themselves become operative as domestic law. 

The Constitution of the United States provides: ‘‘This Constitution, and 
the laws of the United States which shall be made in pursuance thereof ; 
and all treaties made, or which shall be made, under the authority of the 
United States, shall be the supreme law of the land.’’ There is a similar 
provision in the constitutions of other countries as well; for example, 
Paraguay, Argentina and Mexico. In many other countries, however, a 
treaty does not become the supreme law of the land automatically ; that is, 
it is necessary to adopt legislative or other measures to give effect to the 
provisions of the treaty. In these countries the provisions of the treaty 
themselves do not become operative as domestic law. The United States 
proposal with respect to Article 2 is designed to make it clear that the 
substantive articles of the Covenant would not themselves become effective 
as domestic law in order that all parties to the Covenant would be placed 
on the same footing to take the necessary steps to carry out the provisions 
of the Covenant through appropriate legislative or other measures to the 
extent to which such measures have not already been enacted. 

As to the international machinery for the implementation of the draft 
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Covenant on Human Rights,* there was agreement in the Commission, with 
only the Slav bloc dissenting, that in any event states parties to the 
Covenant should have the right to enter complaints against other states 
with respect to violations of the Covenant. There was a division, however, 
among the non-Slav representatives on the Commission as to the right of 
individuals and organizations to file complaints against states with respect 
to violations of the Covenant. One group favored providing for this right 
in the Covenant at this time, while the other group was opposed to doing 
so. This question will be considered further at the next session of the 
Commission. The United States opposed the inclusion of any such pro- 
vision in the Covenant at this time. 

The United States and the United Kingdom jointly proposed to the Com- 
mission * that an article on implementation be included in the Covenant to 
provide as follows: 

A panel would be established by the Secretary General of the United 
Nations of persons of high moral character and of suitable ability and 
qualifications, to be designated by states parties to the Covenant from 
among their nationals to serve on Human Rights Committees in their per- 
sonal capacity. In the event one state party to the Covenant considers 
that another state is not giving effect to the provisions of the Covenant, 
and the matter is not adjusted between them within six months, either 
state would have the right to refer it to a Human Rights Committee to be 
selected from the panel. Five members would be selected from the panel to 
serve on a Human Rights Committee to consider such a dispute between 
states relating to the Covenant. One member of the Committee would be 
selected by one party and another member by the other party and three 
members by agreement between them, or in the event there is no agree- 
ment between them, by the Secretary General. The Committee would 
hold hearings and the states concerned would have the right to be repre- 
sented at these hearings and to make submissions to it orally and in writing. 
Each state would be under an obligation to supply such relevant informa- 
tion as is requested of it by the Committee. The Committee would be 
authorized to request the United Nations Commission on Human Rights to 
ask the International Court of Justice for an advisory opinion on legal 
questions. The Committee would report its findings of fact within six 
months to the states concerned and to the Secretary General for publication. 

The implementation proposals of Guatemala, France and India called 
for the establishment of an International Commission or Committee to con- 
sider petitions filed by individuals and organizations as well as by states 
with respect to violations of the Covenant.* The proposal of Australia 


3 See this JourNAL, Vol. 42 (1948), pp. 389 and 879, for discussions of measures of 
implementation considered at the Second and Third Sessions of the Commission. 

4U. N. Doc. E/1371, Annex III, pp. 80-81. 

5 Ibid., pp. 75-77. 
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ealled for the establishment of an International Court of Human Rights 
to consider the petitions of individuals and organizations as well as states 
concerning violations of the Covenant. The Soviet representative on 
the Commission opposed all the proposals for implementation submitted 
to the Commission. He felt that the implementation proposed ‘‘may be- 
come a means of interfering in the internal affairs of a State party to the 
Convention, and of undermining the sovereignty and independence of 
particular States.’’” 

All these views with respect to international machinery for the considera- 
tion of complaints concerning violations of the Covenant by states parties 
to it, will be discussed further at the next session of the Commission on 
Human Rights in March, 1950. There has been no proposal for any inter- 
national machinery to handle complaints against any individual who de- 
prives another individual of any right being safeguarded by the Covenant. 
All international machinery for the implementation of the Covenant pro- 
vides only for complaints against the country which fails to carry out its 
obligations under the Covenant. The proposed provisions of the Covenant 
leave the responsibility for enforcement with respect to individual or 
group action derogating from the rights set forth in the Covenant, to the 
state itself. 

The Soviet representative (Mr. A. P. Pavlov) on the Commission, who 
abstained when the Commission voted to approve the report of its work, 
participated actively throughout this year’s session of the Commission in 
its redrafting of the Covenant on Human Rights. He repeatedly sought 
to include provisions in the Covenant which would weaken the effectiveness 
of the rights and freedoms being safeguarded. The other members of the 
Commission, however, rejected his amendments to the Covenant just as 
they had rejected similar amendments he had proposed to the Declaration 
of Human Rights last year. Mr. Pavlov was also the representative of 
the Soviet Union in the Commission and the General Assembly in 1948. 
He abstained both in the Commission and the General Assembly last year 
when the Declaration of Human Rights was approved. 

The non-Slav members of the Commission refused to compromise with 
the effective provisions they were undertaking to draft for the Covenant 
merely to reach agreement with the Soviet Union on the phraseology of 
the particular articles. The representative of the Ukraine voted with the 
Soviet representative in every instance in this year’s session of the Commis- 
sion. The representative of Yugoslavia voted with the representative of 
the U.S.S.R. except in a few instances. The following proposals which the 
Soviet representative submitted to this year’s session of the Commission 
are illustrative of his efforts to weaken the articles of the Covenant: 


6 Ibid., pp. 61-74. 
7 Ibid., p. 78. 
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With respect to Article 11 concerning freedom of movement and resi- 
dence and freedom to leave a country, he proposed that these freedoms be 
subject to the laws of the country. It was pointed out by other members 
of the Commission that to include such a limitation on these rights would 
obviously negate them. Only the Union of Soviet Socialist Republics and 
the Ukraine voted for the amendment. 

The Soviet representative proposed that Article 16 on the freedom of 
religion read: ‘‘Every person shall have the right to freedom to practice 
religious observances in accordance with the laws of the country and the 
dictates of public morality.’’ This amendment was also rejected by the 
Commission. 

The Soviet representative proposed to limit freedom of assembly in 
Article 18 ‘‘in the interest of democracy.’’ This was rejected by the Com- 
mission. The rejection of this proposal of the Soviet representative was 
illustrative of the insistence of most of the members of the Commission 
that no words be included in the Covenant which might be misconstrued. 
They were distrustful of the word ‘‘democracy’’ because of the misuse of 
this term by Eastern European countries to describe their present repres- 
sive practice. 

The Soviet representative proposed that the following be included in 
the article on freedom of assembly: ‘‘All societies, unions, and other 
organizations of a Fascist or anti-democratic nature and their activity in 
whatever form shall be forbidden by law on pain of punishment.’’ This 
was rejected by the Commission, because of its concern that such a pro- 
vision in the Covenant might serve as a springboard to justify the sup- 
pressive tactics of a totalitarian government. 

With respect to Article 19 concerning freedom of association, the Soviet 
representative sought to limit this freedom to only such associations as are 
permitted by the laws of the country, but he was unsuccessful in this move 
also. 

JAMES SIMSARIAN * 


THE 1948 REPORT OF THE INTERNATIONAL INSTITUTE 
FOR THE UNIFICATION OF PRIVATE LAW 


The International Institute for the Unification of Private Law (Rome) 
has released Unification of Law: A General Survey of Work for the Um- 
fication of Private Law (Drafts and Conventions) (Rome, 1948), 821 
pages. Thus the hitherto scattered major publications of the Institute 
have been assembled in one volume. The work contains synoptic reproduc- 
tions of the English and French texts of the major drafts and conventions 
prepared by or in consultation with the Institute. Heretofore, the major- 
ity of the drafts were available only in French. 


* Adviser to the United States Representative to the United Nations Commission on 
Human Rights, Third and Fifth Sessions, and Acting Assistant Chief, Division of 
United Nations Economic and Social Affairs, Department of State. 


CURRENT NOTES 787 


History of the Institute. The Institute was set up by virtue of resolu- 
tions of the Council of the League of Nations of March 15 and 18, 1926, 
and a letter from the Italian Government to the President of the Council 
dated March 31, 1926. The Institute was opened in Rome on May 30, 
1928, but 1929 is generally considered the actual starting-point of the 
Institute’s work. By letter of December 27, 1937, Italy denounced its 
note of March 31, 1926, as of April 20, 1940. The Italian Government 
declared, however, that the Institute would continue to exist as an autono- 
mous organization, and the League of Nations acknowledged that the 
Library remained the property of the Institute. In 1939 the Governing 
Body of the Institute proposed to the Italian Government that the Insti- 
tute should be reorganized on a new basis as a public international union. 
The Governing Body prepared a new Statute, whose text was approved by 
the Council at a meeting held in Florence in May, 1939. The Italian 
Government accepted the proposal and invited Members and non-members 
of the League to adhere to the new Statute. On April 21, 1940, the new 
Statute, dated March 15, 1940, entered into force. At present thirty gov- 
ernments adhere to the Statute. Financial contributions have been re- 
ceived from the governments of Italy, Rumania, Sweden, Switzerland and 
several non-governmental organizations, such as the Swedish Committee 
of the International Chamber of Commerce. 

The principal organs of the Institute are the General Assembly, the 
President, the Governing Body (Conseil de Direction), the Permanent 
Committee and the Secretariat. The Permanent Committee is formed by 
the President and four other persons chosen by the Governing Body from 
among its members. The Secretariat includes a Secretary General, ap- 
pointed by the Council, two Assistant Secretaries General of different 
nationalities, functionaries and clerks. Massimo Pilotti is President of the 
Institute. 

Work of the Institute. The activities of the Institute may be classified 
as follows: (1) Drafts undertaken and elaborated by the Institute either 
on the initiative of its Governing Body or at the request of other institu- 
tions or organizations; (2) other activities carried on in collaboration with 
international institutions or organizations; (3) consultations; (4) partici- 
pation in conferences and congresses. 

I. Drafts. The survey contains the texts of the following drafts under- 
taken and worked out by the Institute: 1, Draft of a Uniform Law on 
International Sale of Goods (Corporeal Movables), pp. 102-147; Annex I 
(Contracts of Sale with a Reservation of the Property in Goods), pp. 148- 
151; Annex II (The Letters of Trust), pp. 152-159 (page numbers refer 
to the 1948 Survey); 2, Preliminary Draft of a Uniform Law of Inter- 
national Contracts made by Correspondence, pp. 160-167; 3, Draft Uni- 
form Law Respecting the Liability of Innkeepers, pp. 168-171; 4, Pre- 
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liminary Draft of a Uniform Law on Civil Liability of Motorists and Pre- 
liminary Draft of Uniform Provisions on Compulsory Insurance of Motor- 
ists, pp. 172-185; 5, Preliminary Draft of a Uniform Law on Arbitration 
in Respect of International Relations of Private Law, pp. 186-207; Annex 
I (Forms of Arbitration Clauses), pp. 208-209; Annex II (Registration 
of the Award), pp. 210-211; 6, Preliminary Draft of a Convention on the 
Enforcement Abroad of Maintenance Obligations, pp. 212-221; 7, Pre- 
liminary Draft of Uniform Rules applicable to International Loans, pp. 
222-231; 8, Preliminary Drafts of Conventions connected with the Berne 
Convention for the Protection of Literary and Artistic Works, pp. 232- 
247, including Preliminary Draft of Convention Securing Protection to 
Interpreting Artists and Performing Artists, as well as to Manufacturers 
of Phonograph Records and other Similar Instruments, pp. 234-239, Pre- 
liminary Draft of Convention Securing Protection to Radio Broadcasting, 
pp. 238-241, and Preliminary Draft of Convention Securing Protection to 
Press News, pp. 242-247. 

II. Codperation with international institutions or organizations. The 
Institute codperated with the League of Nations as to the unification of 
law on Bills of Exchange, Promissory Notes and Checks; prepared an in- 
quiry on the legal status of women in accordance with a Council Resolution 
of January 28, 1938; and engaged in a study, from the point of view of 
private law, of the effects of clearing-house institutions upon the payments 
made by the citizens of one country to citizens of other countries. The 
Institute codperated with the International Institute of Intellectual Co- 
operation in an inquiry connected with the revision of the Berne Copy- 
right Convention and with the codrdination of this Convention with the 
Havana Convention; with the International Labor Organization on the 
rights of performers in case of public performances by means of mechani- 
cal devices; with the International Insurance Law Association as to the 
unification of various provisions of the law of insurance and reinsurance. 

In codperation with the Brussels International Stock Exchange and Pub- 
lic Stocks Office, the Institute prepared a study of comparative law on the 
‘Exclusion of the Exception on Gambling’’ in time stock exchange opera- 
tions and on the ‘‘Protection of Bona Fide Holders’’ in operations refer- 
ring to negotiable instruments at the stock exchange. 

III. Consultations. The Institute has repeatedly given advisory opin- 
ions in response to requests by other organizations; for instance, the Inter- 
national Relief Union consulted the Institute on the legal possibility of 
insurance against widespread calamities. 

IV. Participation in International Conferences. The Institute has been 
represented by delegates at various international conferences relating to 
the unification of private law, such as the Conference for the Unification of 
the Laws on Bills of Exchange (Geneva, February 17, 1930) and the 
International Conference on Commercial Arbitration (Paris, July, 1946). 
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Special features of the 1948 Survey of the Institute. In addition to the 
survey by Pilotti on the ‘‘ Activity of the International Institute for the 
Unification of Private Law, 1926-1946,’’ the 1948 Survey of the Institute 
contains the following articles: ‘‘International Unification of Commercial 
Law,’’ by Algot Bagge, pp. 253-270; ‘‘The Geneva Convention on Negoti- 
able Instruments and Methods of Unifying Private Law,’’ by Joseph 
Hamel, pp. 271-284; ‘‘Great Britain and the Movement for Unification,’’ 
by Harold C. Gutteridge, pp. 285-299; ‘‘Unification of Law in the United 
States,’’ by Hessel E. Yntema, pp. 301-319; ‘‘The Scandinavian Co-Opera- 
tion in the Field of Legislation,’’ by H. E. Birger Ekeberg, pp. 320-340; 
‘Switzerland and the Unification of Law,’’ by Pierre Acby, pp. 341-359. 

The 1948 Survey, in addition to the previously mentioned drafts pre- 
pared by the Institute, contains the texts of the following international 
conventions: Convention providing a Uniform Law for Bills of Exchange 
and Promissory Notes, signed at Geneva, June 7, 1930, pp. 367-413; Con- 
vention for the Settlement of Certain Conflicts of Laws in connection with 
Bills of Exchange and Promissory Notes, signed at Geneva, June 7, 1930, 
pp. 415-423; Convention providing a Uniform Law for Checks, signed 
at Geneva, March 19, 1931, pp. 425-461; Convention for the Settlement 
of Certain Conflicts of Laws in connection with Checks, signed at Geneva, 
March 19, 1931, pp. 463-471; International Convention for the Unification 
of Certain Rules Relating to the Limitation of the Liability of Owners of 
Seagoing Vessels, signed at Brussels, August 25, 1924, pp. 477-487; Inter- 
national Convention for the Unification of Certain Rules Relating to Bills 
of Lading, signed at Brussels, August 25, 1924, pp. 489-503; International 
Convention for the Unification of Certain Rules Relating to Maritime 
Liens and Mortgages, signed at Brussels, April. 10, 1926, pp. 505-515; 
Convention for the Unification of Certain Rules Relating to International 
Carriage by Air, signed at Warsaw, October 12, 1929, pp. 519-541; Con- 
vention for the Unification of Certain Rules Relating to the Precautionary 
Attachment of Aircraft, signed at Rome, May 29, 1933, pp. 543-547; Con- 
vention relating to Damages Caused by Aircraft to Third Parties on the 
Surface, signed at Rome, May 29, 1933, pp. 549-561; International Con- 
vention concerning the Transport of Passengers and Baggage by Rail 
(C.L.V.), signed at Rome, November 23, 1933, pp. 565-621; International 
Convention Concerning the Transport of Goods by Rail (C.I.M.), signed 
at Rome, November 23, 1933, pp. 623-713; Protocol on Arbitration 
Clauses, signed at Geneva, September 24, 1923, pp. 717-719. 

The third part of the 1948 Survey contains most valuable ‘‘ Bibliographi- 
eal Notes on the Movement for the Unification of Law.’’ 

Hans AUFRICHT * 


* Assistant Counsellor, International Monetary Fund, Washington, D. C. The views 
and comments are those of the author of this note, and not necessarily those of the 
International Monetary Fund. 
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FURTHER CLAIMS TO AREAS BENEATH THE HIGH SEAS 


Significant additions have been made during the past year to the growing 
body of materials on the control by coastal states of submarine areas 
beneath the high seas and outside of territorial waters. In the Caribbean, 
British Orders in Council have extended the boundaries of Jamaica and 
the Bahamas to include the continental shelves off the coasts of those 
colonies. In the Persian Gulf, governments controlling more than three 
fourths of the shore line have asserted or are considering claims to portions 
of the sea bed and subsoil of the Gulf outside of territorial waters. Both 
represent a further development, along somewhat divergent lines, of the 
continental shelf doctrine enunciated by the United States in 1945." Both, 
in widely separated quarters of the globe, have been impelled by similar 
desires to bring under control great potential resources believed to exist 
under the bed of the sea. 

The Bahamas Order in Council, made on November 26, 1948, declared 
that the boundaries of the Bahamas ‘‘are hereby extended to include the 
area of the continental shelf which lies beneath the sea contiguous to the 
eoasts’’ of the colony. The Jamaica Order, made the same day, was 
identical in wording save for its application to ‘‘the coasts of Jamaica, in- 
eluding its dependencies.’’* Nothing in the Orders was to affect the 
character as high seas of any waters above the continental shelf and out- 
side the limits of territorial waters. The term ‘‘continental shelf’’ was 
not defined. If, as is commonly said, the shelf is regarded as extending 
to the 100-fathom line, the areas included off Jamaica and the Bahamas 
are considerable. They appear, however, to be separated by deeper water 
from any similar neighboring areas. The Orders thus fill in, as they 
were doubtless designed to do, a legal basis for the development of possible 
petroleum or other resources lying offshore.® 

In the Persian Gulf, in which there is, strictly speaking, no continental 
shelf, the claims have generally taken account of this fact and proceeded 
on a somewhat different thecry based on a concept of contiguity to the 


1See the writer’s article on ‘‘ Recent Developments with Respect to the Continental 
Shelf,’’ in this JourRNAL, Vol. 42 (1948), p. 849. 

2? Bahamas (Alteration of Boundaries) Order in Council, 1948 (Statutory Instrument 
No. 2574); Jamaica (Alteration of Boundaries) Order in Council, 1948 (Statutory 
Instrument No. 2575). The dependencies of Jamaica, to which reference is made in 
the Order, are the Cayman Islands, the Turks and Caicos Islands, and Morant and 
Pedro Cays. 

8In 1945 a Bahamas statute made provision for the granting of oil licenses and 
leases in submarine areas which are defined only as lands ‘‘underlying the sea waters 
below high water mark.’’ Petroleum Act, 1945, Laws of the Bahamas, 1945, No. 1. 
It is understood that under this Act licenses and leases were granted with respect to 
areas extending well beyond territorial waters. In Jamaica, the Petroleum (Production) 
Law, 1940, as amended in 1941, provided generally for licenses and leases, but made no 
specific reference to areas offshore. Laws of Jamaica, 1940, No. 26; 1941, No. 16. 
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claiming state. This was the principle of the Saudi Arabian royal pro- 
nouncement of May 28, 1949, of which notice has already been taken in 
the JourNaL.* The formula there set forth has since been followed in 
actions by most of the British protected sheikhdoms which lie along the 
Arabian side of the Gulf. Iran, however, has proceeded on a continental 
shelf theory in draft legislation designed to assert Iranian claims to the 
‘‘continental shelf’’ in the Persian Gulf. This legislation has been pending 
before the Iranian Parliament since May 19, 1949. 

Soon after the Saudi Arabian pronouncement, the Sheikh of Bahrein 
issued on June 5, 1949, a proclamation reciting that the sea bed and sub- 
soil of certain areas of the high seas in the Persian Gulf ‘‘belong to the 
country of Bahrein and are subject to its absolute authority and juris- 
diction.’’® The areas concerned were defined as ‘‘bordering on the terri- 
torial waters of Bahrein and extending seaward as far as limits that we, 
after consultation with the neighboring governments, shall determine more 
accurately in accordance with the principles of justice, when occasion so 
requires.’’ Subsequent paragraphs denied all intent to affect by the 
proclamation the status of islands, the character of the high sea and the 
airspace above it, or rights of fishing or pearling. 

The Bahrein action was quickly followed by a proclamation of the 
Sheikh of Qatar on June 8, 1949. Within a few days proclamations were 
also issued by the Sheikh of Kuwait and the rulers of the six sheikhdoms 
along the Trucial Coast of the Persian Gulf: Abu Dhabi, Dubai, Sharjah, 
Ajman, Umm al Qaiwain, and Ras al Khaimah.* All were identical in sub- 
stance with the Bahrein proclamation, with one apparently inadvertent 
exception: the Abu Dhabi proclamation omitted the assurance regarding 
the unchanged status of the airspace above the Persian Gulf outside of 
territorial waters. The similarity indicates the common origin of the 
actions of the various rulers, all of whom have long been in special treaty 
relations with the British. 

The action of the nine sheikhdoms here described, like the prior action 
of Saudi Arabia, reflects the opinion that oil, so plentiful on both coasts 
of the Persian Gulf, may also be found in quantity beneath its waters. 
The shallowness of much of the Gulf brings close the possibility of early 
development and gives to the present series of claims more than academic 
interest. While none of the nine sheikhdoms occupies much land terri- 


4 “Saudi Arabian Offshore Legislation,’’ in this JoURNAL, Vol. 43 (1949), p. 530; for 
text of legislation see ibid., Supp., pp. 154, 156. 

5 The text of this instrument, as translated from the original Arabic by Mr. Homer 
Mueller, is printed in the Supplement to this JourNaL, infra, p. 185. 

6 Kuwait, June 12, 1949. The Trucial Sheikhdoms: Abu Dhabi, June 10, 1949; 
Dubai, June 14, 1949; Sharjah, June 16, 1949; Ajman, June 20, 1949; Umm al Qaiwain, 
June 20, 1949; Ras al Khaimah, date not given. Kalba, although politically one of the 
Trucial Sheikhdoms, lies on the Gulf of Oman, and hence is not immediately concerned 
with the offshore problem in the Persian Gulf. 
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tory, their combined sea frontage is considerable, and a substantial part 
of the area of the Gulf may be covered by their claims when finally de- 
limited. It is fortunate that the claims so far advanced, by both Saudi 
Arabia and the sheikhdoms, share a common approach. Each gives notice 
that some areas beneath the high seas off its coast are under its jurisdiction, 
but at the same time it recognizes that boundaries must be determined on 
equitable principles by agreement with neighboring governments. The 
importance of such agreements in bringing about the orderly development 
of the resources of the Gulf is obvious. If adhered to by all the interested 
states, the mutually conciliatory attitude so far displayed should foster 
early solution of offshore boundary problems. The pattern thus set in 
the Persian Gulf may then be a useful precedent for similar adjustments 
in other narrow seas throughout the world. 

RicHarp YOUNG 


REVUE EGYPTIENNE DE DROIT INTERNATIONAL 


In his survey in the July number of this JourNaL (pp. 504-505) this 
writer stated that since Vol. II (1946) he ‘‘has heard nothing more of this 
review.’’ This statement was correct and based on the fact that neither 
Harvard Law School Library nor the Carnegie Endowment in Washington 
had received anything since Vol. II. Recently the Editor-in-Chief trans- 
mitted to this writer a letter from Judge Jaspar Y. Brinton, formerly 
Judge of the Mixed Court of Appeals at Alexandria, and now Legal 
Attaché of the American Embassy at Cairo. We are extremely pleased 
to make the information given by Judge Brinton known to international 
lawyers. 

The Egyptian Review contains articles in Arabic, French and English, 
the two covers being in French and Arabic respectively. Apart from 
having published eight independent brochures, the Egyptian Review has 
been published regularly. Volume IV appeared in 1948. Volume V for 
1949 is now on the press. 

We congratulate the Egyptian Review of International Law and voice 
the hope that it will be found possible, by exchange or otherwise, to send 
copies at least to the leading libraries of international law in this country 
so that the Review may be available to American scholars. 


JosEeF L. Kunz 
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CHRONICLE OF INTERNATIONAL EVENTS 
For THE Preriop May 1-Juny 31, 1949 
(Including earlier events not previously noted) 


REFERENCES 


Abbreviations: C.J.E.D., Chronology of International Events and Documents, Royal 
Institute of International Affairs; Cmd., Great Britain Parliamentary Papers by Com- 
mand; D.S.B., Department of State Bulletin; D.S.P.R., Department of State Press 
Release; £.S.C.0.R., United Nations Economie and Social Council Official Records; 
F.A.0., Food & Agriculture Organization; G.A.(III)O.R., United Nations General As- 
sembly Official Records, 3d session; G.A.(IV)O.R., ibid, 4th session; G.B.M.S., Great 
Britain Miscellaneous Series; G.B.7.S., Great Britain Treaty Series; I.B.R.D., Inter- 
national Bank for Reconstruction and Development; JI.C.A.0., International Civil 
Aviation Organization; I.C.J., International Court of Justice; J.I.S., India Informa- 
tion Services [Press Release]; I.L.0., International Labor Organization; I.M.F., Inter- 
national Monetary Fund; J.R2.0., International Refugee Organization; L.T., London 
Times; N.Y.T., New York Times; O.A.S., Organization of American States; 7.1.A.R., 
United Nations Treaties and International Agreements Registered; T7.I.4.8., U. S. 
Treaties and other International Acts Series; U.N.B., United Nations Bulletin; 
U.N.E.S.C.0., United Nations Educational, Scientific and Cultural Organization; 
U.N.P.R., United Nations Press Release; U.N.T.S., United Nations Treaty Series; 
W.H.O., World Health Organization. 


GENERAL* 
January, 1949 


12 0.A.S.—Pan AMERICAN INSTITUTE OF GEOGRAPHY AND History. Signed agree- 
ment defining their codperative relations. Text: O.A.S. Annals (Washington), 
1949, pp. 262-263. 


17 NETHERLANDS—UNITED States. Signed customs agreement on relief supplies. 
Text: T.I.A.S. 1881. 


24-June 17 PRISONERS OF War. Russia and U. S. exchanged notes Jan. 24, March 15 
and June 4 on repatriation of German prisoners. Texts: D.S.B., March 27, 
1949, pp. 389-390; June 26, p. 824. Text of U. K. statement of June 17: L.T., 
June 18, p. 3. 

February, 1949 

28 WEATHER STATION. Norway, Sweden, U. K. signed agreement at Oslo on joint 
ocean weather station in North Atlantic. T7.1.4.R., April, 1949, p. 30. Text: 
Cmd. 7688. 

March, 1949 

15-July 9 Rapio ConFERENCE. Fourth Inter-American Radio Conference was held in 
Washington. D.S.B., July 25, 1949, pp. 104-105. Article: D.S.B., Aug. 22, 
pp. 258-259. 


30/June 22 Great BriraiIn—Swepren. Signed double taxation convention. Text: 
Cmd. 7670. Signed trade agreement. C.I.E.D., June 16/July 6, 1949, p. 446. 


“See p. 798 below for United Nations and Specialized Agencies; also p. 800 and 
following for Multipartite Conventions. 
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May, 1949 

2 Ruse Avtruority. Council of the International Authority for the Ruhr 
held organizational meetings in London. N.Y.T., June 3, 1949, p. 5. Elected 
George F. Kaeckenbeeck (Belgium) executive secretary and selected Diisseldorf 
as permanent headquarters. N.Y.T., May 21, p. 3. 


2-June 


4—July 


WwW 


25 GERMAN OccuPATION (Berlin Blockade). Joint communiqué of Big Four 
announced lifting of blockade on May 12. Text: N.Y.T., May 6, 1949, pp. 1, 
3; D.S.B., May 15, p. 631. Traffic was resumed May 12. N.Y.T., May 12, 
p. 1. Road traffic to Berlin was cut through closing of highways in Soviet 
zone, with exception of Helmstedt road. N.Y.T., July 11, p. 1. U. K. pro- 
tested July 12. U.S.S.R. replied and British rejected excuse. N.Y.T., July 
13, p. 5. Russia announced removal of road curbs. N.Y.T., July 26, p. 11. 


AR Crimes. U. K. announced dropping of charges against Field Marshal von 
Rundstedt and Colonel General Strauss, but Field Marshal von Mannstein will 
be tried. N.Y.T., May 6, 1949, p. 4; C.I.E.D., May 5/18, p. 320. 


8-23 GeRMAN OccuPATION (Constitution). Parliamentary Council approved Consti- 


tution (Basic Law). N.Y.7., May 9, 1949, pp. 1, 8. Text: pp. 6-8; Dept. of 
State European and British Commonwealth Ser. 8. Bonn was chosen as 
eapital on May 10. N.Y.T., May 11, p. 21. 3 Western Military Governors 
signed May 12. N.Y.T., May 13, p. 3. Federal Republic of Germany pro- 
claimed at Bonn, May 23. N.Y.T., May 24, pp. 1, 2. 


10 Most-FAvORED-NATION TREATMENT. Egypt and India signed l-year treaty. 


I.I.8., No. 3887/GA, p. 5. 


11 Siam. Premier proclaimed change of country’s name from Siam to Thailand. 


N.Y.T., May 12, 1949, p. 13. 


14 DENMARK—SPAIN. Signed commercial agreement at Madrid. N.Y.T., May 15, 


14—June 


1949, p. 8. 


8 EISLER, GERHART. Removed at Southampton, England, from Polish M.S. 
Batory, after jumping bail in U. S. N.Y.T., May 15, 1949, p. 1. Extracts 
from Polish note of May 16: L.T., May 18, p. 3. Text: Polish Facts ¢ 
Figures (London), May 21, pp. 3-4. U. K. court rejected U. S. extradition 
demand May 27. N.Y.T., May 28, p.1. U.K. reply of June 8 rejected Polish 
demand for damages. N.Y.T., June 9, p. 2. 


15/30 GERMAN OccuUPATION (Soviet Zone). Elections held. Communists won 66.1% 


of votes. People’s Congress adopted Constitution for all Germany. N.Y.T., 
May 16, 18, 31, 1949, p. 1. 


ISRAELI RECOGNITION. Canada announced de jure recognition. N.Y.T., May 18, 


1949, p. 9. 


NETHERLANDS—UNITED States. Signed agreement at The Hague on educational 


exchanges authorized by Fulbright Act. D.S.B., May 29, 1949, p. 698. 


ETHIopIA—UNITED States. Signed agreement settling lend-lease account. 


23-—J une 


D.S.B., June 5, 1949, p. 733. 


20 Councit or Foreign Ministers. Held 6th meeting in Paris. D.S.B., 
May 29, 1949, p. 690. Agreed on relations in Germany and to have a peace 
treaty for Austria ready for signature in the fall. Text of communiqué: N.Y.T., 
June 21, p. 4; D.S.B., July 4, pp. 857-858. Report on proceedings: G.B.M.S. 
No. 11 (1949), Cmd, 7729. 


0 
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May, 1949 

23-July 30 Russta—Yueostavia. Yugoslav note accused Russia of intervention in 
Yugoslav internal affairs. Text: N.Y.7., June 4, 1949, p. 4. Russian note 
of May 31 rejected protest. Yugoslav statement of June 4 accused Russia of 
espionage. N.Y.T., June 5, p. 28. Yugoslavia requested liquidation of joint 
transport companies. N.Y.7., June 11, p. 1. Return of Yugoslav children 
held in Russia demanded in note of June 11. Text of statement: L.7., Aug. 
10, p. 3. Russian notes of July 25 and 27 demanded release of Russians held 
as spies. Yugoslavia rejected request. N.Y.7., July 31, p. 13. 


25 Norway—Unitep States. Signed agreement at Oslo on educational exchanges 
authorized by Fulbright Act. D.S.B., June 5, 1949, p. 731. 


25-31 TRANSPORT CONFERENCE. Central African Transport Conference held at Lisbon. 
D.S.B., July 4, 1949, pp. 852-853. Text of final act: pp. 854-856. 


30 GREAT BriTAIN—IsRAEL. Signed financial agreement at London. N.Y.T., May 
31, 1949, p. 12. 


31 Costa Rica—UniTep States. Signed convention at Washington establishing 
Inter-American Tropical Tuna Commission. D.S.B., June 12, 1949, p. 766. 
Text: D.S.P.R., May 31, No. 400; 81st Cong., 1st sess., Exec. P. 


31-August 1 Prace Treaties. U.S. sent notes to Bulgaria, Hungary and Rumania 
concerning differences arising from treaties. U. K. sent similar notes. Text 
of U. S. notes: D.S.B., June 12, 1949, pp. 756, 758, 759-760. U. K. and U.S. 
called on Russia May 31 to join in enforcing guarantees of human rights. 
N.Y.T., June 2, pp. 1, 9; D.S.B., June 12, p. 755. Russia replied June 11. 
Summary: D.S.B., June 26, pp. 824-825. U.S. reply of June 30 cited Russian 
disregard for treaties. Text: D.S.B., July 11, pp. 29-30. U. K. note asked 
Russia to study violations. Text: L.7., July 1, p. 3. Russian notes of July 
19 to U. K. and U. S. refused to discuss violations. N.Y.T., July 22, p. 3. 
Identic U. K. and U. S. notes to Bulgaria, Rumania and Hungary asked ap- 
pointment of commission to settle dispute. Text: N.Y.7., Aug. 2, p. 4; 
D.S.P.R., Aug. 1, No. 586. 


June, 1949 

1 CyRENAIcA. Announced its independence. U. K. agreed to formation of a gov- 
ernment for internal control, but foreign relations and defense remain British 
responsibility. N.Y.T., June 2, 1949, pp. 1, 6. Text of British statement: p. 
6; L.T., June 2, p. 4. 


1 Eqgypt—IsraEL. Israel announced protests against molestation of Israel-bound 
freight passing through Suez Canal. N.Y.7., June 2, 1949, p. 6. 


3 IcELAND—Spain. Announced establishment of diplomatic relations. N.Y.T., 
June 4, 1949, p. 5. 


3 ParaGuay—Spain. Announced establishment of diplomatic relations. N.Y.T., 
June 4, 1949, p. 5. 


4 CanaDAa—UNITED States. Signed air transport agreement at Ottawa, replacing 
that of February, 1945. D.S.B., June 12, 1949, pp. 766-767. Text: D.S.P.R., 
June 4, No. 414. 


9 DoMINICAN RepusLic—Haiti. Signed declaration reaffirming intention to main- 
tain good neighbor relations. Text: D.S.B., June 26, 1949, p. 833. 


13 Norway—Unirep Srates. Signed 2 taxation treaties. D.S.B., June 26, 1949, 
p. 830. 
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June, 1949 
13-18 CartBBEAN CoMMISSION. Held 8th meeting at Port-au-Spain, Trinidad. D.S.B., 


July 25, 1949, pp. 101-102. 

14/August 6 Vier Nam. State came into existence with exchange of ratifications of 
France—Indo-China agreement of March 8. Announced Saigon would be 
capital. N.Y.T., June 20, 1949, p. 1; Aug. 7, p. 11. 


17-18 WESTERN EUROPEAN UNION. Consultative Council met at Luxembourg. N.Y.T., 
June 19, 1949, p. 4. Text of communiqué: L.T., June 20, p. 4. 


19/22 Huneary—Yvueosiavia. Hungary sent note invalidating their trade agreement 
of July, 1947. C.I.E.D., June 16/July 6, 1949, p. 440. Yugoslav note pro- 
tested. L.T., June 24, p. 3. 

20/July 8 GERMAN OccupPaTIon (Allied High Commission). Messrs. Bevin, Schuman 
and Acheson signed Charter of the Commission in Paris. Text: N.Y.7., June 
30, 1949, p. 17; D.S.B., July 11, pp. 25-28, 38. Held 1st meeting at Bonn. 
Text of communiqué: D.S.B., July 25, p. 114. 


20-30 Cuina (Blockade). China notified U. 8. Embassy of blockade of Communist- 
held ports in China. Text: D.S.B., July 11, 1949, p. 34. Blockade in effect 
June 25. U. S. and U. K. notes of June 28 and 30 reserved rights under 
international law. Chinese reply maintained validity of blockade action. 
C.L.E.D., June 16/July 6, pp. 419-420. Texts of U. S. and Chinese notes: 
D.S.B., July 11, p. 35. 


22/July 19 CounctL or ForrEIGN MINISTERS. Yugoslav note of June 22 to Council 
members protested decisions on treaty for Austria. L.7., June 23, 1949, p. 4. 
Russian reply accused Yugoslavia of secret conniving with U. K. Text: 
USSR Information Bulletin (Washington), Aug. 12, pp. 479, 490. 


23 IrAN—IRAQ. Announced signature of mutual aid treaty. N.Y.T., June 24, 1949, 


p. 6. 
25/26 PoLAND—SWITZERLAND. Signed trade and financial agreements. C.I.E.D., June 
16/July 6, 1949, p. 445; Poland of Today (N. Y.), August, 1949, p. 17. 


27/29 ARGENTINA—GREAT Britain. Signed 5-year trade agreement at Buenos Aires. 
L.T., June 28, 1949, p. 3. Text of U. S. statement: D.S.B., July 11, pp. 37- 
38. A further clause was added to treaty June 29, barring re-export of goods 
concerned. C.I.E.D., June 16/July 6, p. 414. 


30 GERMAN OccupPaATION. U. K. and U. 8. exchanged notes extending the Bizonal 
Fusion Agreement of December, 1947. Texts: D.S.B., July 18, 1949, pp. 69-70; 
G.B.T.S. No. 46 (1949), Cmd. 7757. 


30 REPARATIONS (Finnish). Finland and Russia signed agreement on reparations 
payments. East Europe (London), July 14, 1949, p. 7. 


July, 1949 

2/14 Trieste. Yugoslav Government announced conclusion of loan agreement with 
Yugoslav zone. Text of letter to U.N.: U.N.Doc. 8/1348. U. K. and U. S. 
notes to Yugoslavia protested introduction of the dinar as currency in Yugo- 
slav zone. Text of notes: D.S.B., July 25, 1949, pp. 113-114; U.N.Docs. 
8/1350 and 1351. 


6 PoLAND—YuGosLavia. Poland announced stoppage of all trade with Yugo- 
slavia. N.Y.T., July 7, 1949, pp. 1, 7. 
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July, 1949 

6-7 WueEat CounciL. International Wheat Council met in Washington. Elected 
F. Sneed Anderson (U. K.) as president and chose London as its permanent 
site. N.Y.T., July 7, 1949, p. 3; July 8, p. 7. 


11 AusTRALIA—INpIA. Signed air transport agreement at New Delhi. I.1.8., No. 
3901/DC, p. 6. 


13-18 BririsH COMMONWEALTH FINANCE CONFERENCE. Held in London. Text of 
communiqué: N.Y.T., July 19, 1949, p. 4; L.T., July 19, p. 6. 


13-22 VaTicAN—CoMMUNISM. Vatican issued decree of excommunication of all Catho- 
lics who support Communism. Text: N.Y.T7., July 14, 1949, p. 14. Communist 
Party demanded liquidation of organized Catholicism in Czechoslovakia. 
N.Y.T., July 17, p. 1. Czech Government warned Catholic priests July 19 
against enforcing decree. L.T., July 20, p. 4. Moscow radio replied July 22 
to excommunication decree, calling it Vatican’s contribution to ‘‘cold war.’’ 
N.Y.T., July 23, p. 3. 


15-17 WESTERN EvRoPEAN UNION. Defense Ministers held 5th meeting in Luxembourg. 
Text of communiqué announcing agreement on unification of arms production 
and service supply: L.7., July 18, 1949, p. 4. 


16 CuinA. Nationalist Government established supreme council to fight communists, 
and named Chiang-Kai-shek as its chief. N.Y.T., July 17, 1949, p. 1. 


16 INDONESIAN REPUBLIC—PHILIPPINE REPUBLIC. Announced establishment of con- 
sular relations. N.Y.T., July 17, 1949, p. 31. 


19 DoMINICAN REPUBLIC—UNITED States. Signed air transport agreement. D.S.B., 
Aug. 1, 1949, p. 133. Text: D.S.P.R., Aug. 9, No. 615. 


19 Great Brirain—Norway. U. K. announced intent to refer to I.C.J. dispute 
with Norway over territorial waters. L.7., Aug. 6, 1949, p. 3. 


20 ARMISTICE. Israel and Syria signed armistice agreement. Text: U.N.Docs. 
$/1353 and Add. 1; D.S.B., Aug. 8, 1949, pp. 177-180. 

20 CZECHOSLOVAKIA. Secretary of State Acheson (U..S.) released statement accusing 
Czech Government of violation of U.N. Charter. N.Y.T., July 21, 1949, p. 15. 


20-August 2 Nort ATLantic Treaty. Russia in notes to Italy, U. 8., U. K. and 
France charged Italy with violating her peace treaty in signing pact. Text 
of note to Italy: N.Y.T., July 20, 1949, p. 2; USSR Information Bulletin 
(Washington), Aug. 12, pp. 478, 489. Italian Cabinet authorized July 26 re- 
jection of Soviet protest.. N.Y.7., July 27, p. 3. U. S., U. K. and France 
rejected the protest. N.Y.T., Aug. 3, p. 3. Text of U. S. note: D.S.P.R., 
Aug. 2, No. 590. 


23 Paraguay—Uruevuay. Uruguay announced normal diplomatic relations, dormant 
for a year, would be resumed. N.Y.T., July 24, 1949, p. 9. 

25 KorEAN RECOGNITION. Granted by Netherlands. L.T., July 26, 1949, p. 3. 

26 IraLy—Unitep States. Exchanged ratifications of treaty of friendship of Feb. 
2, 1948. D.S.B., Aug. 8, 1949, p. 198. 


26 Property. Allied Kommandatura of Berlin issued order BK/0(49) 180, providing 
for restitution of identifiable property to victims of Nazi régime. Text: 
D.S.P.R., Aug. 3, 1949, No. 597. 


30 CzECHOSLOVAKIA—YvGosLAviA. Czech note accused Yugoslavia of persecution of 
minorities and rejected 2 earlier Yugoslav protests of Czech press attacks, 
ete. N.Y.T., July 31, 1949, p. 5. 
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UNITED NATIONS AND SPECIALIZED AGENCIES 
April, 1949 
25-May 6 SratisticaL CoMMISSION. Held 4th session at Geneva. Provisional agenda: 
U.N.Doc. E/CN.3/53/Rev. 1. Report on session: U.N.Doc. E/1312; E.S.C.O.R., 
4th yr., 9th sess., Supp. No. 6. 


May, 1949 

1-18 GENERAL ASSEMBLY. Second part of 3d session completed. Text of resolutions 
adopted: U.N.Doc. A/900; G.A.(III, pt. 2)0.2., Resolutions. Disposition of 
agenda items: U.N.Docs. A/INF/28 and Add. 1. Round-up of 2d part of 
sess.: U.N.P.R. GA/490. Article: U.N.B., June 1, 1949, pp. 538-544. 


2-20 SoctaL Commission. Held 4th session at Lake Success. Annotated provisional 
agenda: U.N.P.R. SOC/626. Text of report of session: U.N.Docs. E/1359; 
E/CN.5/152. 

Security Councit (Palestine Question). Israeli representative to U.N. sub- 
mitted report on assassination of Count Bernadotte. U.N.B., May 15, 1949, 
pp. 488-489. Text: U.N.Doc. 8/1315. 


6/10 DipLomatic Immuniry. Federal Judge S. H. Rifkind ruled that Valentine A. 
Gubitchev, Soviet engineer employed by U.N., did not have diplomatic immunity. 
N.Y.T., May 11, 1949, p. 17. Text of Department of State’s statement [of 
May 6]: D.S.P.R., May 6, 1949, No. 329. 


7/July 6 INpDoNEsIAN ComMISSION. Cease-fire agreement accepted by Dutch and Re- 
publican leaders. Summary: N.Y.T., May 8, 1949, pp. 1, 11. Republican gov- 
ernment reéstablished in Jogjakarta. N.Y.T., July 7, p. 14. 


9-22 Economic CoMMISSION FOR Europe. Held 4th session at Geneva. Elected An- 
ders Frihagen (Norway) chairman. U.N.P.R. EC/693. Delegates: U.N.Doc. 
E/ECE/105. Provisional agenda: U.N.Doc. E/ECE/90/Rev. 1. Report in- 
cluded in annual report: U.N.Docs, E/1328 and E/ECE/104. 


a 
9-26 EcoNoMIC AND EMPLOYMENT COMMISSION. Held 4th session at Lake Success. 
Agenda: U.N.Doc, E/CN.1/64/Rev. 1. Report of session: U.N.Docs. E/1356; 
E/CN.1/74. 


9-June 3 Narcotic Drugs CoMMISSION. Held 4th session at Lake Success. U.N.B., 
June 15, 1949, pp. 643-645. Text of report: U.N.Docs. E/1361; E/CN.7/186. 


9-June 20 Human Riaurs CoMMIssIon. Held 4th session at Lake Success. Anno- 
tated provisional agenda: U.N.P.R. SOC/630. Round-up of session: U.N.P.R. 
SOC/775. Text of report: U.N.Docs. E/1371; E/CN.4/332 and Adds. 


10 Security Counci, (Trieste). Soviet proposal to appoint Colonel Hermann 
Flickiger (Switzerland) as Governor of Free Territory failed of adoption. 
N.Y.T., May 11, 1949, p. 13; D.S.B., May 15, p. 617. 


11 U. N.—IsraEL. Admitted to membership. U.N.B., June 1, 1949, p. 540. 


23-June 9 INTERNATIONAL Law Commission. Adopted declaration on rights and 
duties of states. Text: U.N.B., July 1, 1949, p. 15. Completed work on draft 
code of offenses against peace and security and on question of international 
judicial organ for punishment of genocide. U.N.P.R. L/81. Concluded Ist 
session. Text of report: U.N.Docs. A/CN.4/13; A/925; G.A.(IV)O.R., Supp. 
No. 10. 


W. H. O.—Pan AMERICAN SANITARY BurEav. Signed agreement in Washington 
whereby the Bureau became W.H.O.’s regional office for the Americas. 
U.N.P.R. H/391. 
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May, 1949 
25-July 29 Atromic Commission. Referred Assembly resolution of Nov. 4, 
1948, and Soviet proposal of Feb. 25, 1949, to Working Committee. D.S.B., 
May 29, 1949, p. 690; N.Y.7., May 26, p. 5. Working Committee decided 
June 15 further study was useless. D.S.B., June 19, p. 780. Text of resolu- 
tions: U.N. Docs. AEC/C.1/85 and 86; D.S.B., July 11, p. 18. Voted 9-2 to 
suspend work pending agreement between Big Five and Canada. N.Y.T., 
July 30, p. 4. Text of resolutions: U.N.Docs. AEC/42 and 43. 


29-June 14 Economic CoMMISSION FoR LATIN AMERICA. Held 2d session at Havana. 
Provisional agenda: U.N.Doc. E/CN.12/81. Elected Luis Machado (Cuba) 
president. U.N.P.R. EC/274. Article: U.N.B., July 1, 1949, pp. 39-42, 62. 
Report included in annual report. Text: U.N.Doc. E/1330/Rev. 1. 


June, 1949 


7-20 I. C. A. O. Assembly held 3d session at Montreal. U.N.B., July 15, 1949, pp. 
71-72. 


8-July 2 INTERNATIONAL LABOR CONFERENCE. Held 32d session at Geneva. Elected 
Sir G. Myrddin-Evans (U.K.) president. U.N.B., July 15, 1949, pp. 69-71; 
D.S.B., July 25, pp. 103-104. 


13-24 F. A. O. Held 6th session of Council at Paris. N.Y.T., June 25, 1949, p. 5. 


13-July 2 W. H. O. Held 2d Assembly at Rome. Elected Dr. Karl Evang (Norway) 
president. Voted to admit Korea. Summary of session: U.N.P.R. H/424. 


15-July 22 TrusTersHip Counciu. Held 5th session at Lake Success. Provisional 
agenda: U.N.Docs. T/332 and Add. 1. Elected Roger Garreau (France) 
president. U.N.P.R. TR/380. List of resolutions adopted: U.N.Doc. T/INF/ 
11. Text of report to General Assembly covering 4th-5th sessions: U.N.Doc. 
A/933; G.A.(IV)O.R., Supp. No. 4. Disposition of agenda items: U.N.Doe. 
T/INF/12. Resolutions: U.N.Doc. T/411. Article: U.N.B., Aug. 15, 1949, 
pp. 194-199. 


16-24 Security CounciL. Argentina asked reconsideration of pending membership 
applications. N.Y.7., June 17, 1949, p. 18. Russia proposed June 21 en bloc 
approval of all pending applications. N.Y.T., June 22, p. 9. Text: U.N.Doc. 
§$/1340. Final action on proposal postponed. Summary of discussions: U.N.B., 
July 15, pp. 89-92, 95. 


16/July 27 I. C. J—LizcutTenstein. Security Council’s Committee of Experts recom- 
mended that Liechtenstein become a party to I.C.J. Statute under same con- 
ditions as Switzerland. Text: U.N.Doc. S/1342. Council adopted recom- 
mendation. U.N.P.R. SC/986. 


24-28 U. N.—Asy.um. Secretary General announced U.N. was awaiting particulars 

in case of Adolph Mudroch, an employee who took refuge in Information Office 
a at Prague. Czech Government agreed June 27 not to question Mr. Mudroch 
; on his duties when surrendered. Right of asylum revoked June 28. Mr. 
Mudroch instructed to return home. N.Y.7., June 25, 1949, p. 4; June 28, 
p. 3; June 29, p. 20. 


28-July 8 I. R.O. General Council held 3d (special) session at Geneva. Elected J. 
Donald Kingsley (U. S.) Director General. Delegates: I.R.0.Doc. GC/96. 
Draft report: Doc. GC/98. Article: D.S.B., Sept. 5, 1949, pp. 341-342. 
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July, 1949 
5-August 12 Economic anp SociaL CounctL. Held 9th session in Geneva. N.Y.T., 


July 6, 1949, p. 3. Annotated provisional agenda: U.N.B., July 1, pp. 32-38. 
Elected J. Thorn (New Zealand) president. U.N.P.R. ECOSOC/486. List of 
delegates, ete.: U.N.Doc. E/INF/31/Rev. 1. Article: U.N.B., Aug. 15, pp. 
174-190. Round-up of session: U.N.P.R. ECOSOC/569. Disposition of agenda 
items: U.N.Docs. E/INF/32 and Add. 1. 

13 Korean CoMMISSION. Forwarded to U.N. for transmission to Russia request to 
permit entry into North Korea to verify withdrawal of Russian forces. N.Y.T., 
July 14, 1949, p. 9. Text of request: U.N.P.R. KOR/62. 

13/21 Sourm West Arrica. South Africa notified U.N. that it would submit no further 
reports on administration. L.T., July 14, 1949, p. 3. Text of letter: U.N. 
Doc. A/929. Trusteeship Council voted to report the matter to the General 
Assembly. Text of resolution: U.N.Doc. T/388. 

21/August 2 Bauxan CommiTree. Report confirmed closing of Yugoslav-Greek border. 
N.Y.T., July 22, 1949, p. 4. Approved report to General Assembly. Brief 
summary: U.N.B., Sept. 1, pp. 231-234. Text: G.A.(IV)O.R., Supp. No. 8; 


U.N.Doc. A/935. 
21-August 4 Securiry Councit (Palestine Question). Acting Mediator submitted 
final report to Council recommending transfer of functions to Conciliation Com- 
mission. N.Y.T., July 22, 1949, p. 5; July 28, p. 11. Text: U.N.Doc. 8/1357. 
Text of supplementary remarks on Aug. 4: U.N.P.R. BAL/517. 
29 I. B. R. D.—Loan. $15,000,000 granted to Netherlands. Text of agreement: 
I.B.R.D. Loan No. 15NE. 


MULTIPARTITE CONVENTIONS 
AVIATION CONVENTION. Chicago, Dec. 7, 1944. Ratifications: Cuba and Israel. U.N.P.R. 
ICAO/104. 
CopyricHt. Washington, June 22, 1946. Ratification: Brazil. May 9, 1949. O.A.S. 
Press Release, May 9, 1949. 
Counci, or Evrope. Statute. London, May 5, 1949. 
Signatures and Text: L.7., May 6, 1949, pp. 5, 7; G.B.M.S. No. 7 (1949), Cmd. 
7686; this JoURNAL, Supp., p. 162. 
Ratifications deposited: Denmark and Sweden; Great Britain, July 26, 1949, N.Y.T., 
July 27, p. 15; Ireland, Italy, Norway; Luxembourg, Aug. 3, 1949, N.Y.T., Aug. 5, 
p. 5. 


In force Aug. 3, 1949. 


CusToMS CONVENTIONS, PROVISIONAL APPLICATION OF Drarr. Geneva, June 16, 1949. 
Signatures and Text: U.N.Doc. E/ECE/109. 


Economic Statistics. Protocol of Amendment. Paris, Dec. 9, 1948. Signature: 
Italy. May 20, 1949. T.I.A.R., May, 1949, p. 12. 


GENOCIDE. Paris, Dec. 11, 1948. 
Ratifications deposited: Australia, N.Y.T., July 8, 1949, p. 4; Ethiopia, July 1, 1949, 
U.N.P.R. L/91; Norway, July 22, 1949, U.N.P.R. L/94. 
Signatures: China, July 20, 1949, U.N.P.R. L/93; Guatemala, June 22, 1949, U.N. 
P.R. L/90; Iceland, May 14, 1949, U.N.P.R. L/70. 
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GoLtp. London, July 6, 1949. 
Signatures: 
France, Poland, U. K., and U. 8. 
Text: G.B.T.S. No. 44 (1949), Cmd. 7749. 


I. B. R. D. Articles of Agreement. Washington, Dec. 27, 1945. Signature: Siam. 
May 3, 1949. WN.Y.T., May 4, 1949, p. 19. 


I. M. F. Washington, Dec. 27, 1945. Signature: Siam. May 3, 1949. N.Y.T., May 
4, 1949, p. 19. 


INTRA-EUROPEAN PAYMENTS. Paris, Oct. 16, 1948. Supplementary Protocol of Amend- 
ment. Paris, March 31, 1949. Text: G.B.M.S. No. 8 (1949), Cmd. 7693. 


METEOROLOGICAL ORGANIZATION. Washington, Oct. 11, 1947. 
Ratification: India. J.1.8. No. 3900/DC, p. 9. 
Ratification deposited: United States. May 4, 1949. 
List of deposits of ratifications and accessions: D.S.B., May 15, 1949, p. 622. 


Narcotic Druas. Lake Success, Dec. 11, 1946. Ratification deposited: Denmark. 
June 15, 1949. T.I.A.R., June, 1949, p. 34. 


Narcotics. Geneva, July 13, 1931. Ratification deposited: Yugoslavia. June 10, 
1949. T.I.A.R., June, 1949, p. 34. 


NortH ATLANTIC TREATY. Washington, April 4, 1949. 

Ratifications: Iceland, July 22, 1949, N.Y.7., July 23, 1949, p. 2; United States, 
July 25, 1949, D.S.B., Aug. 8, p. 199. 

Ratifications deposited: Belgium, June 16, 1949, D.S.B., June 26, p. 825; Canada, 
May 3, 1949, Canada Treaty Ser., 1949, No. 7; Great Britain, June 7, 1949, D.S.B., 
June 19, p. 794; Luxembourg, June 27, 1949, L.7., June 28, p. 3. 

Text: Dept. of State General Foreign Policy Ser. 10; this JouRNAL, Supp., p. 159. 


OBSCENE PUBLICATIONS. Geneva, Sept. 12, 1923. Protocol of Amendment. Lake Suc- 
cess, Nov. 12, 1947. Signature: New Zealand. Oct. 28, 1948. New Zealand 
Treaty Ser. 1948, No. 15. 


OBSCENE PUBLICATIONS. Paris, May 4, 1910. Protocol of Amendment. Lake Success, 
May 4, 1949. 

Signatures: Belgium,* May 20, 1949; Brazil,* Canada, China, Cuba,* May 4; Czecho- 
slovakia,* Egypt,” May 9; El Salvador,* France, May 5; Great Britain, May 4; 
India,* May 12; Luxembourg,* Norway, May 4; Pakistan,* May 13; Russia, May 
14; Turkey,* United States,* Yugoslavia,* May 4. 

In force May 4, 1949. T7.1.A.R., May, 1949, pp. 2, 14. 


Paciric SETTLEMENT. Bogotdé, April 30, 1948. 
Ratifications deposited: Costa Rica, May 6, 1949; Mexico, Nov. 23, 1948. 
In force in respect of these countries. 7.J.A.R., May, 1949, p. 4. 


PRISONERS OF Wak. Geneva, July 27, 1929. Ratifications deposited: Israel, Aug. 3, 
1948; Liechtenstein, Jan. 11, 1944; Monaco, March 17, 1948; Pakistan, Feb. 2, 
1948; Philippine Republic, April 1, 1947; Trans-Jordan, March 9, 1949, 7.1.4.R., 
June, 1949, p. 38. 


Punic HeattH Orrice. Protocol. New York, July 22, 1946. Ratifications deposited: 
Ceylon, May 23, 1949, T.I.4.R., May, 1949, p. 14; Luxembourg, June 3, 1949, 
T.I.A.R., June, 1949, p. 32. 


* With reservation. 
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Rep Cross. Geneva, July 27, 1929. Ratifications deposited: Israel, Aug. 3, 1948; 
Liechtenstein, Jan. 11, 1944; Monaco, Jan. 6, 1948; Pakistan, Feb. 2, 1948; Philip- 
pine Republic, April 1, 1947; Trans-Jordan, Nov. 20, 1948, 7.J.4.R., June, 1949, 
p. 38. 

RELIEF UNION. Geneva, Oct. 11, 1933. Withdrawal: Great Britain (effective May 4, 
1949). U.N.T7.S., Vol. 15, p. 451. 


TRADE AND TaRiFFs. Protocol of Rectifications (2d). Geneva, Sept. 14, 1948. Signa- 
tures and Text: 7.1.4.8. 1888. 

U. N. E. 8. C. O. London, Nov. 16, 1945. Acceptances deposited: Burma and Monaco. 
N.Y.T., July 9, 1949, p. 5. 


W. H. O. Constitution. New York, July 22, 1946. Ratifications deposited: Honduras, 
April 8, 1949, 7.I.A.R., April, 1949, p. 52; Israel, June 21, 1949, N.Y.T., June 22, 
p. 14; Luxembourg, June 3, 1949, T.J.A.R., June, p. 32. 

WeaTHER Stations. London, May 11, 1949. Signatures: Canada, Denmark, France, 


Netherlands, Norway, Portugal, Sweden, United Kingdom, United States, May 11, 
1949; Ireland, June 27, 1949. ICAO Monthly Bulletin, July, 1949, p. 17. 


WHEAT AGREEMENT. Washington, March 23, 1949. 

Acceptances deposited: Australia, Austria, Belgium, Canada, Ceylon, Denmark, France, 
Greece, India, Ireland, Israel, Lebanon, Netherlands, New Zealand, Peru, Portugal, 
Saudi Arabia, South Africa, Sweden, Switzerland, United Kingdom, United States. 
D.S.B., July 18, 1949, p. 75. 

Text: Canada Treaty Ser., 1949, No. 10. 

In force July 1, 1949. D.S.B., July 18, 1949, p. 75. 


WHITE SLAVE TRADE. Paris, May 18, 1904, and May 4, 1910. Protocol of Amendment. 
Lake Success, May 4, 1949. 

Signatures: Belgium,* May 20, 1949; Brazil,* Canada, China, Cuba,* May 4; Czecho- 
slovakia,* Egypt,* May 9; France, May 5; Great Britain, May 4; India,* May 12; 
Luxembourg,* Norway, May 4; Pakistan,* May 13; Turkey,* United States,* Yugo- 
slavia,* May 4. 

In force May 4, 1949. T.I.A.R., May, 1949, pp. 2, 14. 

DoroTHy R. Dart 


* With reservation. 


JUDICIAL DECISIONS 


By Wi.uiAmM W. BisHop, JR. 


Of the Board of Editors 


[With the assistance of Richard P. Bray and H. H. Liebhafsky, made possible by the 
W. W. Cook Legal Research Endowment of the University of Michigan Law School. ] 


DIGESTS 


Judicial notice of international law by domestic courts 

BLAcK DIAMOND S. S. Corp. v. Ropert STEWART & Sons. 69S. Ct. 622; 
336 386. 

United States Supreme Court, March 14, 1949. Frankfurter, J. 


Reversing in part the decision below, 167 F.(2d) 308, this JourRNAL, 
Vol. 42 (1948), p. 718, the Court remanded for determination by the 
District Court the proper interpretation of the Brussels Convention of 
1924 on the Limitation of Shipowners’ Liability (to which Belgium was 
a party but not the United States), regarded as forming part of the law 
of Belgian territorial waters, in which an American vessel collided with a 
British vessel. The Court said, in part: 


It is true that this Court has on several occasions held international 
rules which had passed into the ‘‘general maritime law’’ to be subject 
to judicial notice. . . . But where less widely recognized rules of for- 
eign maritime law have been involved, the Court has adhered to the 
general principle that foreign law is to be proved as a fact... . Al- 
though we would no doubt be free to notice the terms of the Limitation 
Convention itself . . . their legal significance does not appear on the 
surface. 


Seamen’s cure and maintenance—international labor convention 
FARRELL Vv. UNITED STATES ET AL. 69S. Ct. 707; 336 U.S. 511. 
United States Supreme Court, April 4, 1949. Jackson, J. 


Holding that the right to cure and maintenance of an American seaman, 
suffering permanent disability from a fall while on shore leave in an 
Italian port, was terminated when the maximum cure possible had been ef- 
fected, the Court rejected the seaman’s contention that under medieval doc- 
trines of admiralty he was entitled to maintenance for life. The Court 
said in part: 


The law of the sea is in a peculiar sense an international law, but 
application of its specific rules depends upon acceptance by the United 
States. The problem of the sick or injured seaman has concerned 
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every maritime country and, in 1936, the General Conference of the 
International Labor Organization at Geneva submitted a draft con- 
vention to the United States and other states. It was ratified by the 
Senate and was proclaimed by the President as effective for the United 
States on October 29, 1939. 54 Stat. 1693. Article 4, paragraph 1, 
thereof, provides: ‘‘The shipowner shall be liable to defray the ex- 
pense of medical care and maintenance until the sick or injured person 
has been cured, or until the sickness or incapacity has been declared of 
a permanent character.’’ 

While enactment of this general rule by Congress would seem con- 
trolling, it is not amiss to point out that the limitation thus imposed 
was in accordance with the understanding of those familiar with the 
laws of the sea and sympathetic with the seaman’s problems. 


That the duty of the ship to maintain and care for the seaman 
after the end of the voyage only until he was so far cured as possible, 
seems to have been the doctrine of the American admiralty courts prior 
to the adoption of the Convention by Congress, despite occasional am- 
biguity of language or reservation as to possible situations not before 
the court. It has been the rule of the admiralty courts since the Con- 
vention.* 


Asylum in country under military occupation—eztradition—treason 
CHANDLER v. UNITED StTaTEs. 171 F. (2d) 921. 
U. 8. Circuit Ct. App., First Cireuit, Dee. 3, 1948. Magruder, Ct. J. 


The court affirmed a conviction for treason committed by an American 
citizen who broadcast for the German Government in Germany during the 
war and who was arrested in Germany by American military authorities 
and brought to the United States. (See 72 F. Supp. 230, this Journat, Vol. 
42 (1948), p. 223.) In addition to asserting that there was no jurisdic- 
tion, defendant claimed that the manner in which he was brought before 
the court ‘‘ violated the terms of the extradition treaty’’ between the United 
States and Germany, and ‘‘violated the right of asylum guaranteed by 
international law to political offenders.’’ As to the first point, the court 
raised doubts whether the treaty had remained in force, and whether it 
conferred any right upon defendant which he might assert in court (citing 
Ker v. Illinois, 119 U. S. 486). Furthermore, ‘‘the treaty applies only to 
fugitives who, unlike appellant, have fled the country where the crime was 
committed,’’ and treason was not a crime dealt with in the treaty. As to 
the second point, the court said: 

Nor was Chandler’s arrest in Germany a violation of any ‘‘right of 
asylum’’ conferred by international law. In the absence of treaty a 


State may, without violating any recognized international obligation, 
decline to surrender to a demanding State a fugitive offender against 


* Douglas, Black, Murphy, and Rutledge, JJ., dissented. 
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the laws of the latter. . . . Particularly as regards fugitive political 
offenders—including, presumably, persons charged with treason... 
—it has long been the general practice of States to give asylum. But 
the right is that of the State voluntarily to offer asylum, not that of the 
fugitive to insist upon it. An asylum State might, for reasons of 
policy, surrender a fugitive political offender—for example, a State 
might choose to turn over to a wartime ally a traitor who had given aid 
and comfort to their common enemy—in such a case we think the ac- 
cused would have no immunity from prosecution in the courts of the 
demanding State, and we know of no authority indicating the con- 
trary. ... One can appreciate the considerations which ordinarily 
would make a State reluctant to give affirmative assistance to a sister 
State in the apprehension and prosecution of a fugitive charged with a 
political offense. But these considerations are inapplicable to the 
wronged State, which naturally would have no qualm or scruple against 
bringing a fugitive traitor to trial if it could lay hands on him without 
breaking faith with the asylum State. The qualification on the propo- 
sition just stated is illustrated in United States v. Rauscher, 1886, 119 
U. S. 407 . . . where the Court held that, under the terms of the 
extradition treaty between the United States and England...a 
person who had been extradited to this country for trial upon a par- 
ticular offense could not thereafter be arrested and brought to trial for 
a different offense until he had a reasonable opportunity to return to 
the country of asylum... . In the case at bar, however, the situation 
does not remotely resemble that in the Rauscher case, for here Chandler 
was not taken into custody and returned to the United States pursuant 
to the extradition treaty between the United States and Germany. His 
arrest by our occupying forces was wholly outside the treaty, and not 
in violation of any international undertaking either expressed or im- 
plied in the treaty. 


With respect to the merits, the court commented that: 


When war breaks out, a citizen’s obligation of allegiance puts defi- 
nite limits upon his freedom to act on his private judgment. If he 
trafficks with enemy agents, knowing them to be such, and being aware 
of their hostile mission intentionally gives them aid in steps essential 
to the execution of that mission, he has adhered to the enemies of his 
country, giving them aid and comfort, within our definition of treason. 
He is guilty of treason, whatever his motive [citing Cramer v. United 
States, 325 U.S. 1]. 


The present case involves no problem of acts of aid and comfort per- 
formed under enemy duress. Chandler was not under enemy com- 
pulsion; upon the contrary it was he who sought employment with 
the Short Wave Station. Nor does the present case necessitate any 
detailed examination as to how far an American citizen, caught in an 
enemy country at the outbreak of war, may, in order to earn a living 
and without the stigma of treason, accept employment which in these 
days of total war might conceivably be of some aid in the enemy war 
effort. 
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International copyright—treaty interpretation by practice 

TopaMErRIcA Musica, LTpa. v. RADIO CoRPORATION OF AMERICA. 171 
F. (2d) 369. 

U. S. Cireuit Ct. App., Second Circuit, Dec. 6, 1948. A. Hand, Ct. J. 


Plaintiff appealed from a judgment dismissing his complaint for infringe- 
ment of alleged rights of mechanical reproduction of a musical compo- 
sition copyrighted in Brazil. Defendant claimed that under the Copy- 
right Act and the Buenos Aires Copyright Convention of 1910 plaintiff had 
no valid complaint in the absence of the required Presidential Proclama- 
tion, 17 U. S. Code §§ 1(e), 9, determining the existence of reciprocal pro- 
tection in Brazil. Affirming, the court relied on Portuondo v. Columbia 
Phonograph Co., 81 F. Supp. 355 (S. D. N. Y. 1937), this JouRNAL, Vol. 43 
(1949), p. 376, holding that a Presidential Proclamation determining 
that ‘‘substantially similar protection is accorded to United States citi- 
ens’’ was a condition precedent to an alien’s protection under United 
States laws. It found that neither the terms of the Buenos Aires Conven- 
tion nor the Presidential Proclamation thereof, 38 Stat. 1785, 1798, specifi- 
cally mentioned mechanical reproduction rights, and said: 


In actual practice, the Presidential Proclamations have apparently 
specified reproduction rights in all cases where they were to be in- 
cluded and have even particularly excluded them in many proclama- 
tions where rights under Section 8 were conferred. . . . We can dis- 
cover no reason for this course if reproduction rights were sufficiently 
protected by the use of such general language as is found in the 
Buenos Aires Convention. 


There was an attempt to revise the Buenos Aires Convention at 
Havana in 1928 so as to include mechanical reproduction rights by 
specific language. <A similar effort was made in the Washington Con- 
vention of 1946. Neither has ever been ratified by the Senate, nor 
proclaimed by the President. These attempts to obtain reproduction 
rights through revised Conventions indicate that it has generally been 
believed that such rights are not covered by the Buenos Aires Con- 
vention of 1910. 


International agreement—interpretation—‘ Knock for Knock’’ 

PETITION OF PANAMA TRANSPORT Co. 172 F. (2d) 351; 1949 A. M. C. 
218. 

U.S. Cireuit Ct. App., Second Circuit, Jan. 31, 1949. Frank, Ct. J. 


Appellant’s tanker Clio collided in New York Harbor on Feb. 5, 1948, 
with a United States Government tanker, and the resulting fire caused 
damage, deaths and injuries on board the Norwegian Government-owned 
tanker Vivi anchored nearby. Among others, the Norwegian Government 
asserted claims against the United States and appellant company. There- 
after on May 29, 1945, the ‘‘Knock for Knock’’ Agreement between the 
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United States and Norway (59 Stat. 1541) came into force, applying retro- 
actively to claims such as these. By the terms of the Agreement, the claim 
of the Norwegian Government is required to be waived, but Article 2 pro- 
vides for the filing of claims where ‘‘it is necessary in any proceedings for 
the limitation of liability that the claims be marshalled,’’ adding that 
‘‘Any recoveries . . . shall be waived by the Government entitled to such 
recoveries, or at the option of such Government shall be dealt with in such 
other way as to give effect to the purposes of this Agreement.’’ A decision 
in favor of the Norwegian Government was sustained despite appellant’s 
contention that the Agreement barred any claim, the court saying: 


1 The ‘‘Knock-for-Knock Agreement,’’ Article 2, expressly provides 
3 that claims such as that of the Norwegian government shall be asserted, 
: but that recovery should be waived or otherwise dealt with ‘‘as to give 
P effect to the purposes of this Agreement.’’ The recovery, not the de- 
eree, is barred. 
\- Naturalization—presumptive fraud—derivative citizenship 
q BATTAGLINO v. MARSHALL. 172 F. (2d) 979. 
U. 8. Cireuit Ct. App., Second Circuit, March 3, 1949. Chase, Ct. J. 
y Petitioner’s father, after naturalization in 1893, returned to Italy in 
n- 1897 and remained there. In 1925 his naturalization was canceled for pre- 
sumptive fraud. Petitioner was born in Italy in 1898. The court held 
: that although petitioner ‘‘could not be deprived of his derivative citizen- 
WA ship solely because of subsequent acts or omissions of his father (Perkins 
j v. Elg, 307 U. S. 325 . . .; Ex Parte Gilroy, D. C., 257 F. 110),’’ the right 
: of the Government to cancellation upon proper procedure and proof could 
at ; not be questioned. Prior to the Nationality Act of 1940 no distinction 
by ' was made between actual and presumptive fraud; fraud made the ‘‘nat- 
““ ’ uralization void and the certificate a nullity ab initio.’’ Although the 
on | Nationality Act of 1940, Section 338 (d), 8 U. S. C. A. §738 (d) softens 
en the effects of so-called presumptive fraud, it came too late to be of aid to 
m- — the appellee here, who was denied a declaratory judgment that he had ac- 
| quired American citizenship by birth. The court overruled In re Findan 
(D. R. I. 1933), 4 F. Supp. 189, and Jn re Bolter (S. D. Cal. 1946), 66 F. 
C. 4 Supp. 566. 
i Naturalization—expedited for spouse of citizen 
4 PETITION OF BERGER. 82 F. Supp. 720. 
45, U. S. Dist. Ct., S. D. N. Y., Jan. 14, 1949. Hulbert, D. J. 
sed ' Petitioner was held entitled to expeditious naturalization under § 310 (a) 
ned of the Nationality Act of 1940, as the spouse of an American citizen, al- 
ent though after she had resided five years with him in the United States his 
a American citizenship was revoked by a consent decree in 1935, long before 


she petitioned for naturalization. 
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Naturalization—scruples against noncombatant military service 
APPLICATION OF WIEBE. 82 F. Supp. 130. 
U. S. Dist. Ct., Nebraska, Feb. 4, 1949. Delehant, D. J. 


Relying primarily on Girouard v. United States, 328 U. S. 61 (1946), 
naturalization was granted to a Mennonite who had been refused naturali- 
zation in 1942 because he was unwilling, on religious grounds, to engage in 
combatant or noncombatant military service. He was willing to engage in 
any work of national importance under civilian direction, even though it 
might contribute to military defense, such as food production and the like, 
and would buy war bonds and contribute to war relief. The court said 
in part: 

The reach of the Girouard case and the dissenting opinions in the 
Schwimmer, Macintosh and Bland eases is not to be limited narrowly 
and grudgingly to the precise details of abstinence from combat upon 
which the several applicants in them felt impelled to insist. What is 
vindicated in those opinions is the right to our citizenship of an ap- 
plicant, otherwise worthy thereof in all respects, who insists upon the 
implicit, though not formal, excision from his pledge ‘‘to support and 
defend the Constitution and laws of the United States of America”’ 
of any individual commitment in advance on his part to engage in 
such methods of support and defense as would violate his conscience. 
Such an applicant asks for that only which native citizens of the 
United States sharing his opinions, undoubtedly possess. . . . 


Expatriation 
PopEa v. MARSHALL. 83 F. Supp. 216. 
U.S. Dist. Ct., E. D. N. Y., Feb. 24, 1949. Rayfiel, D. J. 


The court denied plaintiff’s action for a declaration that he was an 
American citizen. Plaintiff was born in the United States of foreign 
parents in 1912, was taken by them to Rumania in 1921, and under Ru- 
manian law became a Rumanian national when his parents acquired Ru- 
manian citizenship in 1929. In 1931 he unsuccessfully sought an American 
passport from the American consul in Bucharest. In 1936 he was inducted 
into the Rumanian Army and took an oath of allegiance to Rumania, serv- 
ing until October, 1937. In 1939 he came to the United States on a Ru- 
manian passport to represent a Rumanian newspaper; although offered an 
opportunity to enter permanently as an immigrant, he returned to Ru- 
mania because he wished to complete his newspaper assignment and liqui- 
date personal affairs, and believed he could better clarify his citizenship 
status with the consul in Bucharest than in the United States. In 1941 he 
served in the Rumanian Army, thereafter deserted, and left Rumania in 
1942 with the American Legation after marrying an American citizen at- 
tached to the consulate. 

The court held that he lost American citizenship, not by his parents’ 
naturalization as Rumanians, but through his failure to act affirmatively 
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to retain it, preferably by coming to the United States as soon as possible. 
It said: 


the law will presume that his continuing domicile constituted an elec- 
tion by him to choose Roumanian nationality unless it can be satis- 
factorily shown that such continued domicile was under duress, fear of 
imprisonment or such other circumstances as may have rendered the 
same involuntary. 


The court added that in 1939 


he committed a final, fatal act which cut off any future right of election. 
On a visit to the United States in 1939 he placed a commercial assign- 
ment and the liquidation of his personal affairs in Roumania above the 
choice to establish his American citizenship, if it could be said that such 
choice still survived. 


As to his eventual return in 1942, it was said that this was because he was 
a deserter rather than a manifestation of election. 


States—position of mandated territory 
KLAusNner v. Levy. 83 F. Supp. 599. 
U. 8S. Dist. Ct., E. D. Va., March 10, 1949. Bryan, D. J. 


The court granted defendant’s motion to dismiss a complaint, for lack 
of Federal jurisdiction which plaintiff sought to base upon the fact that 


he was a citizen of Palestine and defendant a citizen of one of the United 
States (U. S. Constitution, Art. III, see. 2). Suit was brought in March, 
1948, prior to the termination of the British mandate for Palestine. The 
court held that Palestine was not a ‘‘foreign state’’ for this purpose, saying 
in part: 


The effect of the mandate of Palestine . . . was not to annex it as a 
part of the mandatory, nor to make its inhabitants citizens of Great 
Britain. ... 

Palestine, as a mandated territory, was without local autonomy... . 
Its government was set up by Great Britain and administered by the 
latter’s local officials. . . . During the mandate Palestine could and 
did extend citizenship to its inhabitants. .. . Both native and nat- 
uralized nationals, at home and abroad, received the protection of the 
British Government. . . . Indeed, Britain was authorized to, and did, 
enter into treaties to gain for them rights and privileges from other 
nations, including the United States, but nevertheless they were not 
British citizens. . . . They were citizens of Palestine. 

However, as citizens of Palestine under the mandate, they were not 
citizens or subjects of a state within the meaning of the jurisdictional 
provisions of our Federal constitution and statutes. A state in their 
texts means one formally recognized by the executive branch of the 
government of the United States. Land Oberoesterreich v. Gude, 2 
Cir., 109 F. 2d 635, 637. The territory of the plaintiff’s citizenship 
was not recognized as a state until May 14, 1948, when it was conceded 
a de facto status under the name of Israel, the de jure recognition 
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being attained on January 31, 1949. As recognition of a sovereignty 
is a political and not a judicial matter, the courts are conclusively 
bound by the status accorded a territory by the executive department 
of our government. 


Expatriation—voting in foreign state—Japan under military occupa- 
tion 
ArIKAWA v. ACHESON. 83 F. Supp. 473. 
U.S. Dist. Ct., S. D. Calif., April 4, 1949. Cavanah, D. J. 


Plaintiffs, American citizens by birth in the United States, who were 
taken to Japan as children for education before the war, were held not to 
have lost American citizenship under 8 U. S. Code, sec. 801 (e) when they 
voted in 1946 in an election in Japan conducted under orders of General 
MacArthur. All persons, especially women, were strongly urged by the 
U.S. military officials to vote in the Japanese election. The court held that 
the election should not be regarded as one in a foreign state, saying in part: 


When Japan surrendered the Allies ordained that the full power and 
independent authority to remain in Japan was vested in the United 
States to direct supreme authority in the establishment of a govern- 
ment there, and over the activities of its people. The United States, 
with that supreme and full power and authority, ordered and super- 
vised the election with the view of establishing in Japan a democratic 
self-government to conform to the principles of the Constitution of the 
United States. . . . The government of the United States was, in fact, 
operating there at the time it ordered the election to be held, with 
full power to direct the manner in which it should be held, and to set 
aside or modify the result thereof if its Commander-in-Chief so de- 
cided, and he did modify the result of one of the elections. .. . 

. such is not the type of election contemplated by Congress in 
enacting the statutes... 
. . . Japan in fact was under the authority and supreme power con- 
ferred upon the United States by the Allies, who delegated to the 
United States supreme independent authority, power and control over 
Japan prior to and at the time of the election, and who conceived, 
ordered and supervised it. It was clearly nothing more .. . than a 
supreme and independent act of the United States Government, and 
does not reach or come under the statute relating to a ‘‘foreign state.’ 


International organizations—immunity of personnel 
UniTep STaTEs v. COPLON AND GuBITCHEV. 84 F. Supp. 472.* 
U.S. Dist. Ct., 8. D. N. Y., May 10, 1949. Rifkind, D. J. 


Defendant Gubitchev was indicted for conspiracy to violate, and viola- 
tions of, the espionage laws, and claimed diplomatic immunity. He was 
a Soviet national employed as a member of the Headquarters Planning 
Office of the United Nations Secretariat. Prior to his arrival in the 
United States he had been a Third Secretary of the Ministry of Foreign 


* Ms. opinion supplied by Mr. Albert F. Bender, Jr., of New York. 
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Affairs of the U.S.S.R., and he had described himself as such on his ap- 
plication for employment by the United Nations six days after his entry 
into the United States on a diplomatic passport and with a diplomatic 
visa. In rejecting the claim of immunity and holding that the court had 
jurisdiction, Judge Rifkind said: 


Such status does not per se confer diplomatic immunity under gen- 
erally accepted principles of international law. . . . Nor does the de- 
fendant, by reason of such employment, possess immunity from prose- 
eution for the offense charged by virtue of any law or treaty of the 
United States, for the only possible sources of such a privilege are the 
statutes and treaties hereinafter discussed, and they do not confer the 
immunity asserted. 

He is not protected by 22 U.S. C. A. §§ 252 and 254, because he is 
not a public minister of a foreign state, authorized and received as 
such by the President, nor a domestic or domestic servant of one. 

Executive Order No. 9698, 11 Fed. Reg. 1809, has made the Inter- 
national Organizations Immunities Act, 22 U. S. C. A. § 288, ap- 
plicable to the United Nations. But that Act does not avail the de- 
fendant. It does not confer general diplomatic status or immunity, 
§§ 288e (c). It does confer immunity on United Nations officers and 
employees for the category of acts performed by them in their official 
capacity and falling within their functions as such officers or employees. 
§ 228d (b). The offense charged against the defendant does not fall 
within such a category. 


Quoting Article 105 of the Charter, the court continued: 


The Charter provision in and of itself—assuming it to be self- 
executing—does not shield the defendant. It seems clear that un- 
lawful espionage is not a function of the defendant as an employee of 
the United Nations. Freedom from arrest for such conduct, it would 
seem, is not a privilege or immunity necessary for the independent 
exercise of defendant’s function in connection with the United Nations. 


The court added that the United States had not adhered to the general 
convention on immunities of United Nations personnel, and that employ- 
ment by the United Nations did not, alone, confer immunity under the 
Headquarters Agreement (61 Stat. 756). 

Even if it be assumed that defendant retained his status as Third Secre- 
tary of the Soviet Ministry of Foreign Affairs, ‘‘he was not thereby 
clothed with diplomatic immunity.’’ The statement by the Department 
of State to the Soviet Embassy, denying immunity, was held to be ‘‘a po- 
litical decision which the courts do not review’’; and it was added that: 


Here review would confirm the decision of the State Department. 
It does not appear that he entered the United States as an emissary 
from the U.S.S.R. to the United States. He was never received as 
such. He was never attached to the Soviet Embassy. He was never 
notified to the United States as attached to the Soviet Embassy. He 
never acted in any diplomatic capacity in the United States. 
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But even if we assume that he is a foreign emissary and that he 
entered as such, it is clear that he was not so received. A foreign 
emissary not accepted by the government to which he is accredited 
may, perhaps, under international law or as a matter of comity be 
entitled to diplomatic immunity for a reasonable time pending his 
departure. . . . Considering the length of defendant’s stay and his 
entry upon and continuance in a non-diplomatie position it can hardly 
be urged that such a principle is applicable to him. 

It follows that defendant has obtained no immunity by reason of 
any connection he may have or have had with the foreign ministry of 
the U.S.S.R. 


As for the possibility that defendant may also have had the status of a 
member of the Soviet Delegation to the United Nations, and be entitled to 
immunities in that capacity, the court pointed out that there was no evi- 
dence to support this supposition. It did not pass upon the Government’s 
contention that by virtue of Article 100 of the Charter one may not be simul- 
taneously an employee of the United Nations and a member of a national 
delegation to that body; examination of the text of the Headquarters 
Agreement showed that defendant had no immunity, even though he might 
be a member of the Soviet Delegation, since ‘‘He is not the principal resi- 
dent representative nor is he a person agreed upon by the United States, 
the United Nations and the Soviet Government.’’ 

Finally, in reply to the contention that Gubitchev was a ‘‘public min- 
ister’’ within Art. III, see. 2 of the Constitution, and 28 U. S. C. A. 
§ 1251, providing for original jurisdiction of the Supreme Court in all 
cases involving ‘‘public ministers,’’ the court said: 


The term ‘‘public minister’’ generally denotes an emissary of one 
sovereign to another sovereign sent to perform diplomatic duties. It 
encompasses persons of all ranks from assistant naval attaché to chief 
of mission. . . . The American cases have tended to classify as public 
ministers all persons entitled under international law to diplomatic 
immunity, regardless of rank. In none of his capacities, both real and 
supposed, whether as a United Nations official, an official of the Soviet 
foreign ministry or as a member of the Soviet Delegation to the United 
Nations, was defendant in fact an emissary or a member of the retinue 
of an emissary from one sovereign to another. . . . As a member of 
the Delegation of the Soviet Union to the United Nations, he is not 
technically an emissary to a sovereign since the United Nations is not 
a sovereignty, having neither land, nor a people, nor a government 
controlling them. . . . Whatever the status of the United Nations as 
an International Person sui generis, like the League of Nations, with 
the right of legation, both the United Nations and the United States 
have recognized in the Headquarters Agreement that only limited 
status was accorded to the United Nations and national delegations 
to the United Nations. I conclude that the defendant is not a public 
minister, that he does not possess diplomatic immunity, and that this 
court has jurisdiction to try him on the indictment. 
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Prize law—enemy-controlled ship under neutral flag—interpretation 
of U. S.-British waiver agreement of 1927 

AMERICAN TRANSATLANTIC Co. v. UniTeD States. 83 F. Supp. 832. 
U. S. Court of Claims, May 2, 1949. Madden, J. 


The Senate referred to the Court of Claims a bill to grant $15,000,000 
to plaintiff for injury sustained as the result of the allegedly illegal seizure 
and condemnation as prize during the first World War of the ships Hock- 
ing, Kankakee, and Genesee owned by plaintiff. The asserted liability of 
the United States was under the exchange of notes with Great Britain of 
May 19, 1927 (U. S. Treaty Series 756), under which the United States 
waived American claims against Great Britain in matters of prize during 
World War I. 

A Danish national, Jensen, agent for the German capitalist Hugo 
Stinnes, and an American, Wagner, arranged that certain ships bought 
by Jensen with Stinnes’ money should be transferred to plaintiff American 
corporation, which was organized for the purpose. Because of difficulties 
in obtaining American registry, in view of Jensen’s interest in the ships, 
Wagner signed notes for the ships intended to be acquired by plaintiff 
company. After difficulties, American registry was granted, but Wagner 
was advised that any belligerent prize court might regard the ships as 
German. In 1915 the three ships were seized in prize, and were subse- 
quently condemned by a British prize court, despite plaintiff’s efforts and 


efforts by the United States Government to have them released. After 
the United States entered the war, plaintiff company’s stock was seized by 
the Alien Property Custodian, but in 1923 it was released to Jensen. 

The court held that the United States was not liable under the exchange 
of notes, saying in part: 


We have concluded that the three ships seized by Great Britain as 
prizes of war belonged, at the time of seizure and condemnation, to 
Hugo Stinnes, a German national. If they did not belong to Stinnes, 
they belonged to Albert Jensen, a Danish national. In either case, 
the exchange of notes between our Government and Great Britain... 
which exchange of notes waived the claims of United States nationals 
against Great Britain, has no relation to the claim of the plaintiff, 
the American Transatlantic Company, since it did not, in reality, 
own the ships, but only held the legal title to them as a blind for their 
true owner, who was not a national of the United States. 

In view of what we have said, it is not necessary for us to decide 
whether, as the plaintiff urges, the mere fact that a ship has obtained 
registry in a neutral nation, and is therefore entitled to fly the flag 
of that nation, is conclusive in a prize court and makes irrelevant any 
showing that the real and beneficial ownership of the ship is in an 
enemy country or national. Our impression is, however, that the 
plaintiff’s contention is not correct. ... The rule of international 


1 VIII Lloyd Pr. Cas. 74; see also VI Hackworth’s Digest 516-520. 
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law seems to be that if a ship flies an enemy flag, it will not be per- 
mitted to show, in a prize court, that its true ownership was neutral, 
but that the fact that it flies a neutral flag does not prevent the seizing 
nation from proving that its true ownership was in the enemy. 


Immunity of representative to United Nations 
FRIEDBERG v. SANTA Cruz. 86 N. Y. S. (2d) 369. 
New York Sup. Ct., App. Div., 2d Dept., Jan. 31, 1949. 


Reversing the decision of the Nassau County Special Term, 84 N. Y. 8. 
(2d) 148, this Journat, Vol. 43 (1949), p. 384, to strike the plea 
of diplomatic immunity interposed by the Chilean representative to the 
United Nations and his wife, when sued for an auto accident, the Appel- 
late Division held that under the United Nations Headquarters Agreement 
approved by Act of Congress (61 Stat. 756; this JourNAL, Supp., Vol. 43 
(1949), p. 1), defendant ‘‘is entitled to the same privileges and immunities 
in the territory of the United States as it accords to diplomatic envoys ac- 
credited to it.’’ These include the ‘‘original and exclusive jurisdiction’’ of 
the United States Supreme Court, and in consequence, ‘‘the courts of this 
State have no jurisdiction of the action. Such lack of jurisdiction could not 
be waived; nor was jurisdiction obtained by reason of appellant’s general 
appearance, or his pleading to the merits.’’ As for the wife, she was in- 
eluded in the statutory group of ‘‘domestics’’ entitled to immunity. Fi- 
nally, citing Matter of United States of Mexico v. Schmuck, 293 N. Y. 264, 
294 N. Y. 265 (1944-5), ‘‘if, as alleged by defendants, the Department of 
State has recognized their claim of immunity, its determination of that 
question is conclusive.’’ 


Sovereign immunity—Plaintiff state subject to rules of procedure 
REPuBLIC oF Harti v. PuescH. 88 N. Y. 8. (2d) 9. 
New York Sup. Ct., Spec. Term, N. Y. Co., March 23, 1949. Dineen, J. 


In an action brought by the Republic of Haiti for a declaratory judg- 
ment to determine the ownership of certain securities, the court granted 
defendant’s motion to examine plaintiff, stating that plaintiff selected its 
forum and submitted to the jurisdiction of the court for purposes of the 
litigation. It thus ‘‘became bound by the rules of procedure applicable 
thereto,’’ and ‘‘can neither expect favor nor invoke its sovereignty as im- 
munity to certain procedure established for the purpose of conducting 
litigation and to secure the administration of justice.’’ 


International aviation—interpretation of Warsaw Convention 

Ross, KNOWN AS JANE FROMAN, v. PAN AMERICAN ArIRWaAys. 299 
N. Y. 88; 85 N. E. (2d) 880. 

New York Court of Appeals, April 14, 1949. Desmond, J. 


Plaintiff, a passenger on one of defendant’s trans-Atlantic planes, 
brought action for $1,000,000 damages for injuries resulting from a crash 
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landing in Portugal. Defendant moved for summary judgment as to any 
recovery above $8,291.87, the limitation set in the Warsaw Convention of 
Oct. 12, 1929, on International Air Transportation (49 Stat. 3000). The 
motion was granted by the Special Term for New York County, and 
affirmed by a divided court in the Appellate Division. The Court of Ap- 
peals affirmed the order, Conway and Lewis, JJ., dissenting. 

Plaintiff, an entertainer, had volunteered to perform for soldiers abroad, 
under an arrangement with U. 8. O. Camp Shows, Inc. Her contacts 
were with a Mr. Abraham of*U. S. O. Camp Shows, Inc., who instructed 
her on Feb. 19, 1948, to get her baggage ready, and later took her to the 
airport where she boarded defendant’s plane. Until on board, she did 
not know her destination. Although she did not pay her passage, buy a 
ticket, receive a ticket, or instruct Mr. Abraham to act as her agent with 
respect to a ticket, he obtained the tickets for performers from the Govern- 
ment (who made arrangements with defendant), and at the airport lined 
the performers up and placed a ticket and passport in front of each on 
the desks. Defendant’s clerks tore the New York-Lisbon stub from each 
of the round-trip tickets and returned them to Abraham, who thereafter 
turned the tickets over to a representative of U. 8. O. Camp Shows, Inc., 
who boarded the plane with the performers. 

Article 3 of the Convention provides that the carrier ‘‘must deliver a 
passenger ticket’’ containing certain particulars, including a statement that 
the transportation is subject to the rules relating to liability established by 
the Convention. It adds that the absence, irregularity or loss of the ticket 
shall not affect the contract of transportation; but that ‘‘if the carrier 
accepts a passenger without a passenger ticket having been delivered he 
shall not be entitled to avail himself of those provisions of this convention 
which exclude or limit his liability.’’ The court stated that it had already 
been decided that the transportation in question was subject to the limita- 
tion of liability in the Warsaw Convention, except for the question of de- 
livery of a ticket in the present case. (Garcia v. Pan American Airways, 
183 Mise. 258, affirmed 269 App. Div. 287, affirmed 295 N. Y. 852, cert. 
denied, 329 U. S. 741, arising out of the same crash of Feb. 22, 1943.) 

The court stated that: 


The Convention itself does not say, nor does appellant argue, that the 
language of Article 3 makes physical delivery of the ticket into the 
passenger’s own hand a requisite for the limitation of liability. 


Discussing the facts, it added: 


Whether or not all this added up, as matter of law, to a sufficient 
showing of authority in Abraham, it can hardly be disputed that, 
when a ticket bearing appellant’s name and all particulars as to the 
intended route as well as a reference to the Warsaw Convention 
limitation, was laid in front of appellant on the table in the airport, 
she, by thereafter boarding the plane as a traveller on that ticket, 
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impliedly, if not expressly, ratified and adopted what had been done 
by the Army, and later by Abraham, in taking out that ticket in her 
name. ... 

And the same result is reached by examining into the general pur- 
port and purpose of the Convention and its article 3. . . . Since the 
Convention itself, as a statute, grants and mandates the limitation 
unless ‘‘the carrier accepts a passenger without a passenger ticket 
having been delivered’’, there is no need for a carrier who claims the 
limitation to show more than the delivery of an appropriate ticket, 
and travel of the passenger thereunder . . . this treaty, like any other 
statute, must be construed reasonably and so as to accomplish its 
obvious purpose. 

Pointing to the comments of the Secretary of State in sending the Con- 
vention to the President for transmittal to the Senate, that the purposes 
were to benefit passengers by creating a presumption of liability on the 
mere happening of an accident, and to aid the development of international 
air transportation by affording a more definite and equitable basis upon 
which to obtain insurance, the court said: 


Those aims would be poorly served by any holding that the limita- 
tion of liability is available only when a carrier can produce affirma- 
tive proof not only that the passenger ticket complied with the Con- 
vention, but that the individual who bought the ticket at the carrier’s 
ticket counter, was the passenger himself or someone specifically 
authorized by the passenger to consent, on the latter’s behalf, to lim- 


ited liability. 

. . . If there was here any failure adequately to inform appellant 
of her subjection to the Warsaw Convention, that failure was not 
defendant’s—and yet, if we were to hold that there was, somehow, 
lack of appropriate ‘‘delivery’’ here, defendant would be the loser. 
Putting it another way: it was no concern of the carrier as to what 
the arrangements were between the passenger and the person who 
took delivery of the ticket. 


Finally, the court held that the transportation in question was not ‘‘per- 
formed by the United States Government,’’ within the exception to the 
applicability of the Convention under the reservation to the United States 
adherence (49 Stat. 3025). 


Effect of recognition—nationalization decrees of de facto government 

Estonian StaTE CarGo AND PassENGER Line v. S. S. ‘‘ELIsE’’ AND 
Messrs. LAANE AND Bautser. [1948] 4 D. L. R. 247.* 

Canada, Exchequer Court, N. B. Admiralty Dist., May 13, 1948. 
Anglin, D. J. A. 


Plaintiff, incorporated under the laws of the U.S.S.R., sued in rem to 
recover the proceeds of an Estonian ship sold at St. John, N. B., in 1941 in 
proceedings brought by the crew for wages and other claims. Plaintiff ad- 


* Digest by Mr. James P. Hendry, Dalhousie University Law School. 
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mitted the ship was originally owned by defendant Estonian nationals, but 
alleged that after the establishment of the Soviet régime in Estonia in 
June, 1940, the vessel had been nationalized and the title transferred to 
plaintiff by virtue of legislative acts of the Estonian Soviet Socialist Re- 
public and the U.S.S.R. Canada extended de facto recognition to the 
E.S.8.R. prior to 1947. 

The court gave judgment for plaintiff, despite defendants’ contention 
that the Estonian and U.S.S.R. decrees involved were (a) confiscatory and 
not recognized in Canada as transferring property outside the jurisdiction 
of the promulgating authority, (b) acts of a de facto rather than a de jure 
government, and (c) contrary to the Estonian Constitution as it existed 
prior to June 17, 1940. 

On the first point, the court quoted Sutherland, J., as saying in United 
States v. Belmont, 301 U. S. 324, 332 (1936), ‘‘what another country has 
done in the way of taking property of its nationals, and especially of its 
corporations, is not a matter for judicial consideration here. Such na- 
tionals must look to their own government for any redress to which they 
may be entitled.’’ At any rate, the court was of the opinion that: 


if for any reason the alleged confiscatory aspect of this foreign legis- 
lation be considered material, then I have grave doubts that I would 
consider nationalization with 25% compensation as being regarded 
in Canadian law as contrary to the essential principles of justice and 
morality. 


On the second point, the court concluded that Canada makes no differ- 
entiation between de facto and de jure governments in the matter of extra- 
territorial effect of legislation. The legislation concerned was to be treated 
as emanating from the de facto Estonian Government. The fact that 
Germany superseded that government in the control of Estonia, during the 
military occupation from August, 1941, to October, 1944, was immaterial, 
the succeeding government which was given de facto recognition being 
regarded as coming back into control after a ‘‘hiatus’’. Citing Williams 
v. Bruffy, 96 U. S. 176 (1877), the court held that the recognition in Janu- 
ary, 1947, was retroactively effective to the time of the original establish- 
ment of the government in 1940. With respect to extraterritorial effect of 
foreign enactments concerning ships, it said: 


I feel that where Canadian legislative authorities have thus exer- 
cised their power of dealing with our merchant ships and seamen while 
in foreign territorial waters and no doubt fully anticipate that their 
enactments will be recognized and implemented on appropriate oc- 
easions, and where they also concede that foreign law relating to 
matters peculiar to shipping has effect in our courts, the judiciary 
should act consistently therewith and reciprocate with respect to 
foreign legislation which deals with matters in no way connected with 
Canadian interests. 


818 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Finally, the court declared: 


But it is stated in the letter in evidence from our Department of 
External Affairs that the Government of Canada ‘‘does not recognize 
de facto the Republic of Estonia as constituted prior to June, 1940’’, 
and that it ‘‘has ceased de facto to have any effective existence’’. 
Furthermore, the letter states that the Government of the E.S.S.R. is 
recognized ‘‘to be the de facto Government of Estonia’’, and that the 
E.S.S.R. ‘‘has de facto entered the U.S.S.R.’’. The decree and statute 
in question having been proved by the admissions to be enactments of 
the de facto Government so recognized I am precluded in our law 
from considering whether they are contrary to the Constitution of the 
Republic of Estonia. 


Treaties—restrictive interpretation—French nationality laws 

MAIER c. PROCUREUR DE LA REPUBLIQUE. 37 Rev. Critique de Droit 
Int. Privé, No. 3, p. 267 (July—Sept., 1948). 

France, Cour de Cassation (Chambre Civile), July 15, 1947. 


The Treaty of Versailles (Part 3, Section V, Annex—Section 1, para- 
graphs 1 and 2) excepts from the persons fully reinstated in their French 
nationality those having, among their ascendants in the paternal line, any 
German who immigrated to Alsace-Lorraine subsequent to July 15, 1870. 
The court held that this did not include one whose ascendants in the 
paternal line were Germans who lived in Germany but who had never 
immigrated to Alsace-Lorraine, even though one might expect such a con- 
clusion to follow a fortiori, commenting that ‘‘the provisions of the Treaty 
have an exceptional character and should not be extended, under the 
pretext of analogy to them, to circumstances which they have not fore- 
seen.’’? 


Aliens—refugees—security for costs—cessation of League of Nations 
activities 

Ditte c. Joupro. 37 Rev. Critique de Droit Int. Privé, No. 3, p. 310 
(July—Sept., 1948). 

France, Cour de Cassation (Chambre Civile), Jan. 19, 1948. 


The court, in affirming a decision that Joudro as a Russian refugee was 
exempt from giving security for costs, under the Geneva Convention of 
October 28, 1933, held that the Convention remained in force, and that 
refugee status could be proved by evidence other than the countersignature 
of the representative of the High Commissioner of the League of Nations, 
which became impossible upon the termination of the League’s existence. 


1 Other cases involving the interpretation of French nationality laws are El Monzino, 
37 Rev. Critique de Droit Int. Privé, No. 3, p. 268 (July-Sept., 1948), and Cicurel, ibid., 
p. 271. 
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The court said that even if the countersigned certificate of identity and 
status is the only one which is invested with probative legal force, the 
Convention does not make the privileged status of Russian refugees living 
in France dependent upon the possession of such a certificate. 


Military occupation—enemy public property—status of ‘‘fixtures’’ 

Erat FRangais c. ETABLISSEMENTS MonmoussEau. 37 Rev. Critique 
de Droit Int. Privé, No. 3, p. 311 (July—Sept., 1948). 

France, Cour d’Appel d’Orléans, April 6, 1948. 


Certain wine vats, owned by the French Government and used in the 
supply of the French Army, were seized by the occupying German forces 
and sold in 1940 to the defendant, the proceeds of the sale being used in 
the prosecution of the war. The court rejected the Government’s claim 
for the return of the vats. It was admitted that the Hague Convention 
of 1907, Art. 53, permitted such conduct if the vats were to be considered 
‘‘movables’’; if the seizure and sale were thus authorized, the Government 
could not now recover the vats. If, however, they were ‘‘immovables,’’ 
the action of the German forces was in violation of Art. 55 of the Conven- 
tion. The Government contended that the distinction of the French law 
between ‘‘movables’’ (meubles par nature) and ‘‘fixtures’’ (immeubles par 
destination) was applicable, the vats belonging to the latter category. The 
court pointed out that this distinction does not exist in many systems of 
law, and especially in the German, that it is not explicit in any of the 
articles of the Hague Convention, and that it ‘‘could not have been read 
into them except with the formal consent of the contracting countries 
whose legislation does not recognize the said distinction.’’ Since this 
distinction is not then, explicitly or implicitly,.a part of the Hague Con- 
vention, it is not applicable, because ‘‘belligerents are bound to conform 
.. . to the usages and customs defined by international conventions and 
not by the internal legislation of occupied countries.’’ 


Treaties—effect of war 
Lovera c. RINALDI * 
France, Cour de Cassation, Assemblée Pléniére Civile, June 22, 1949. 


An Italian tenant on Nov. 23, 1946, sought through the appropriate 
French court a renewal for nine years of a lease of certain property in 
France, claiming the benefit of the Ordinance of Oct. 17, 1945, regarding 
leases. Although this Ordinance denied aliens its benefits, plaintiff con- 


* Digested from copy of report contributed by Dr. Kurt H. Nadelmann, from Le 
Monde, June 23, 1949, where a note adds that this decision settled a conflict between the 
Chambre sociale of the Cour de Cassation, which on Feb. 12 and April 16, 1948, had 
held the treaty effective, despite the war, in matters relating to leases, and the Chambre 
ceiile, which in a decision of Feb. 10, 1948, had held the treaty ineffective during the war. 
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tended that he was entitled to them by virtue of the convention of June 3, 
1930, between France and Italy, under the terms of which nationals of 
each party enjoy in the territory of the other ‘‘the same treatment as 
nationals in that which relates to private and civil rights.’’ The Cour 
de Cassation held that the 1930 treaty did not help plaintiff, saying in part: 


... War renders ineffective the reciprocal obligations assumed 
by the High Contracting Parties in a treaty on matters of private law 
regarding peacetime relations; 

. . . the state of war between Italy and France was incompatible 
with the maintenance of the obligations which the Convention of 1930 
imposed on the latter with respect to the establishments of Italians 
on our territory; ... the armistice, which had suspended hostili- 
ties, left this state of war in existence; ... at the date when the 
plaintiff brought his request the said Convention had not re-entered 
into force... 


Effect of foreign confiscatory acts 

PERRIN-JANNES BS-QUALITES c. Mast. 37 Rev. Critique de Droit Int. 
Privé, No. 3, p. 306 (July—Sept., 1948). 

Monaco, Tribunal, March 11, 1948. 


Defendant acquired in Nice, France, in 1943, certain personal property 
belonging to the estate of Burton, sold at auction by the administrator 
of that estate appointed by the Commissariat général aux questions juives, 
an agency of the German occupation. A French ordinance of April 21, 
1945, retroactively annulled sales of property belonging to Jewish persons 
made by administrators named by the Commissariat. Plaintiff, named 
provisional administrator of the estate of Burton by the Tribunal de 
Monaco in 1947, sued to have the sale declared null and void, as subject 
to the French law, and as contrary to Monacan public policy. 

The court rejected this suit, holding the ordinance not applicable by 
a Monacan court, since, as in derogation of fundamental principles of the 
Civil Code regarding title to property and the retroactivity of law, it is 
‘‘an exceptional disposition of which the application is limited in space as 
well as in time by the French legislature itself. . . . Since no treaty covers 
this matter between France and the Principality of Monaco... the 
Tribunal cannot apply the ordinance.’’ 

The court further found that, although confiscation ‘‘shocks interna- 
tional morality and violates the rules protective of the rights of property 
recognized by the Monacan Constitution,’’ the acts of an administrator 
appointed by competent authority, if he turns over the proceeds of his 
administration to, or as directed by, that authority, are not in themselves 
confiscatory so as to permit a court to intervene in the affairs of a foreign 
state and to annul an act of ‘‘the authority exercising in fact the legislative 
power in that state.’’ 
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Military occupation—liquidation of debts and property—occupation 
currency 

Haw Pia v. Cutna Bangina Corp. G. R. No. L-554. 13 Lawyers 
Journal (Manila), April 30, 1948, p. 173. 

Supreme Court, Republic of the Philippines, April 9, 1948. Feria, J. 


Plaintiff sued to compel defendant to cancel a mortgage of certain realty 
and deliver a Torrens certificate of title thereto, on the grounds that the 
indebtedness upon which the mortgage was based had been eliminated 
by the plaintiff’s payment of the same to the Bank of Taiwan, Ltd., ap- 
pointed by the Japanese military authorities as liquidator of the defendant, 
China Banking Corporation, between 1942 and 1944. The lower court held 
that the debt had not been extinguished by such payment, inasmuch as 
there was no evidence that the defendant had authorized the payment of 
the plaintiff’s debt to the Bank of Taiwan, and since the latter was not 
authorized under international law to liquidate defendant’s business. The 
Supreme Court reversed this decision and gave plaintiff the relief re- 
quested, three judges dissenting. It discussed the authority of the Japa- 
nese military authorities to liquidate the defendant’s business, and whether 
the payment made in Japanese war notes in the course of such liquidation 
extinguished the plaintiff’s debt. 


As to the first question, we .. . hold, that the Japanese military 
authorities had power, under the international law, to order the 
liquidation of the China Banking Corporation and to appoint and 
authorize the Bank of Taiwan as liquidator to accept the payment in 
question, because such liquidation is not a confiscation of the properties 
of the bank appellee, but a mere sequestration of its assets which re- 
quire the liquidation or winding up of the business of said bank. 


Art. 46 of The Hague Regulations of 1907 prohibits the confiscation of 
private property, but, says this court, previous to those Regulations, con- 
fiscation and all acts short of it were permitted. Now that confiscation is 
prohibited, this does not necessarily result in the prohibition of acts short 
of confiscation, such as ‘‘freezing, blocking, placing under custody and 
sequestrating the enemy private property.’’ 


Such acts are recognized as not repugnant to the provisions of Art. 
46 or any other article of The Hague Regulations by well-known 
writers on International Law, and are authorized in the Army and 
Navy: Manual of Military Government and Civil Affairs not only of 
the United States, but also in similar manuals of Army and Navy of 
other civilized countries, as well as in the Trading with the Enemy 
Acts of said countries. 

. . . the provisions of the Trading with the Enemy Acts enacted 
by the United States and almost all the principal nations since the 
first World War, including England, Germany, France, and other 
European countries, as well as Japan, confirms that the assets of 
enemy corporations, specially banks incorporated under the laws of 
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the country at war with the occupant and doing business in the oc- 
cupied territory, may be legally sequestrated, and the business thereof 
wound up or liquidated. Such sequestration or seizure of properties 
is not an act for the confiscation of enemy property, but for the con- 
servation of it, subject to further disposition by treaty between the 
belligerents at the end of the war. 


It is true that, as to private personal properties of the enemy, 
freezing, blocking or impounding thereof is sufficient for the purpose 
of preventing their being used in aid of the enemy; but with regard 
co the funds of commercial banks like the so-called enemy banks, it 
was impossible or impracticable to attain the purpose for which the 
freezing, blocking and impounding are intended, without liquidating 
the said banks and collecting the loans given by them to hundreds 
if not thousands of persons scattered over the Islands. Without doing 
so, their assets or money loaned to so many persons cannot be properly 
impounded or blocked, in order to prevent their being used in aid 
to the enemy through the intervention of their very debtors, and suc- 
eessfuly wage economic as well as military war. 


The second question is, we may say, corollary of the first. It having 
been shown that the Japanese Military Forces had power to seques- 
trate and impound the assets or funds of the China Banking Corpora- 
tion, and for that purpose to liquidate it by collecting the debts due 
to said bank from its debtors, and paying its creditors, and therefore 
to appoint the Bank of Taiwan as liquidator with the consequent 
authority to make the collection, it follows evidently that the payments 
by the debtors to the Bank of Taiwan of their debts to the China 
Banking Corporation have extinguished their obligation to the latter. 

The fact that the money with which the debts have been paid were 
Japanese war notes does not affect the validity of the payments. 


The power of the Military Governments established in occupied 
enemy territory to issue military currency in the exercise of their 
governmental power has never been seriously questioned. Such 
power is based, not only on the occupant’s general power to maintain 
law and order recognized in Art. 43 of the Hague Regulations (Feil- 
chenfeld says in his treatise on International Economic Law of Bel- 
ligerent Occupation, par. 6), but on military necessity as shown by 
the history of the use of money or currency in wars. 


The Japanese war notes were issued as legal tender at par with the 
Philippine peso, and guaranteed by the Japanese Government ‘‘ which 
takes full responsibility for their usage having the correct amount to 
back them up’’ (Proclamation of Jan. 3, 1942). Now that the out- 
come of the war has turned against Japan, the enemy banks have the 
right to demand from Japan, through their States or Government, 
payments or compensation in Philippine pesos or U. S. dollars as the 
ease may be, for the loss or damage inflicted on the property by the 
emergency war measure taken by the enemy. If Japan had won the 
war or were the victor, the property or money of said banks seques- 
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trated or impounded by her might be retained by Japan and credited 
to the respective State of which the owners of the said banks were 
nationals, as a payment on account of the sums payable by them as 
indemnity under the treaties, and the said owners were to look for 
compensation in Philippine pesos or U. S. dollars to their respective 
States (Treaty of Versailles and other peace treaties entered at the 
close of the first world war; VI Hackworth Digest of International 
Law, p. 232). And if they cannot get any or sufficient compensation 
either from the enemy or from their States, because of their insolvency 
or impossibility to pay, they have naturally to suffer, as everybody 
else, the losses incident to all wars. 
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Enemy alien—deportation though forcibly brought to U. S.: 
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Jurisdiction—applicability of U. S. Seamen’s Act to foreign vessel: 


Kikilis v. Niarchos, 1949 A.M.C. 709 (City Ct., New York, Jan. 10, 
1949). 


Jurisdiction—action for collision in foreign territorial waters: 


Isbrandtsen Co. v. Lloyd Brasileiro, 1949 A.M.C. 684 (E. D. N. Y., 
March 4, 1949). 


Jurisdiction—inapplicability of Eight-Hour Law to U. 8S. Government 
work abroad: 


Foley Bros. v. Filardo, 69 Sup. Ct. 575 (March 7, 1949). 


Jurisdiction—sabotaged Italian vessels in neutral ports—lawyers’ fee: 


The Euro; The Pietro Campanella, 1949 A.M.C. 26 (D. Md., Dee. 1, 
1948). 
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Jurisdictional immunity—statute of limitations and foreign government 
salvor: 
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Petition of Sperduti, 81 F. Supp. 833 (M. D. Pa., Feb. 3, 1949). 
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U.S. v. Kiriaze, 172 F. (2d) 1000 (C. C. A. 5th, Feb. 25, 1949). 
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A. M. C. (Arbitration before Russell T. Mount, New York, Sept. 9, 
1948) 513. 
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N. V. Stoomvaart Maatschappij v. Waterman §. S. Corp., 83 F. Supp. 
705 (S. D. N. Y., April 27, 1949). 


Treaties—Brussels Convention, 1924, on Carriage of Goods by Sea—do- 
mestic law: 


Searburgh v. Cia Sud-Americana de Vapores, 174 F. (2d) 423 (C. C. A. 
2d, May 3, 1949). 


War—Alien Property Custodian and enemy property: 


Kaname Fujino v. Clark, 172 F. (2d) 384 (C. C. A. 9th, Jan. 31, 
1949). 
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War—duration: 


Darnall v. Day, 37 N. W. (2d) 277 (Iowa, May 3, 1949). 
Boston Penny Sav. Bk. v. Stoneholm Co., 83 N. E. (2d) 885 (Mass., 
Feb. 4, 1949). 


War—effect on statute of limitations: 


Salvoni v. Pilson, 81 F. Supp. 654 (D. C., Dist. Col., Jan. 12, 1949). 


‘‘War losses’’—sinking by enemy submarine and War Damage Corpora- 
tion: 


Matson Nav. Co. v. War Damage Corp., 172 F. (2d) 942 (C. C. A. 
9th, Feb. 28, 1949). 


BOOK REVIEWS AND NOTES 


The Grotius Society: Transactions for the Year 1946. Problems of Public 
and Private International Law. Vol. 32. London: Longmans, Green 
& Co., 1947. pp. xviii, 168. Index. 25s. 


These papers, covering a variety of subjects, can be rearranged in three 
categories: (1) special questions of positive international law, public and 
private; (2) those relating to international organization; and (3) general 
problems concerning the development and status of public international 
law. 

In the first category we find three papers, the first of which, by Kenneth 
Diplock, deals with passports and protection in international law, about 
which almost nothing has been written. The author traces the origin and 
evolution of the passport, concluding that no person has a right in private 
law to receive a passport, and that its possession does not entitle him to the 
protection of his own government. In itself the passport confers no rights 
recognized in international law; any right to protection recognized in that 
law flows from national status and not from the evidence by which national 
status is proved. 

In an analysis of British decisions on the nullity of marriage and the 
conflict of laws, Professor G. C. Cheshire attempts to put some semblance 
of order into the gamut of conflicting cases, as a result of which, to use his 
own language, ‘‘the courts have got themselves into a mess.’’ British 
courts have shown an alarming tendency to extend their own jurisdiction 
in this field, so that legislation is urgently needed to remedy the situation. 

Rudolph Graupner discusses the much-mooted general principles govern- 
ing the effect of territorial changes on the nationality of individuals, 
giving much attention to leading decisions. In ease of incorporation (an- 
nexation of the whole territory of one state by another) the author disagrees 
with the majority of the authorities, who hold that the national of the 
incorporated state who remains inside the annexed territory becomes ipso 
facto a national of the annexing state. He holds, on the contrary, that 
a change of nationality occurs only if the annexing state so decrees. As 
regards nationals of the annexed state outside the latter’s territory, there 
is wide divergence among the experts; the author holds that the annexing 
state may not force its nationality on such persons, unless the state of 
residence gives its acquiescence. When the annexation or succession is 
only partial, and loss of territory occurs without a preceding treaty, 
absentees continue to be nationals of the predecessor state unless granted 
a right of option. Those merely present in the acquired area cannot be 
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claimed as nationals by the acquiring state unless actually residents therein, 
or originating therefrom. Even then they retain their former nationality, 
acquiring two nationalities. In the event of cession, a right of option to 
interested nationals of the ceding state is often granted, but only as a 
matter of domestic, not of international, law. There is here no ipso facto 
or ipso jure change of nationality. 

Several papers deal with questions relating to international organiza- 
tion. C. Wilfred Jenks discusses the status of international organizations 
in relation to the International Court of Justice, presenting ten suggestions 
the object of which is to facilitate the most effective use of the advisory 
functions of the Court, in accordance with new and most important changes 
in the Court’s Statute effected in 1945. Some of these suggestions, too 
detailed to be summarized here, have already been adopted. The im- 
portance attached by the author to the advisory functions of the Court 
in this matter is shown by this quotation: 


The unsatisfactory status which public international organisations 
have enjoyed hitherto in relation to international tribunals has been 
one of the many manifestations of the tendency to regard them as 
being essentially excrescences upon rather than an integral part of 
the international legal system. 


The ever-timely question of domestic jurisdiction as a limitation on inter- 
national law is considered by Professor D. J. Llewelyn Davies, who deeply 
regrets the abandonment in the San Francisco Charter of the League of 
Nations formula. That formula had been clearly defined by the Perma- 
nent Court of International Justice and had come to be generally under- 
stood. Also the new formula may weaken the view, upheld by that tribu- 
nal, that the distinction between domestic and non-domestic questions is 
essentially relative, depending on the development of international re- 
lationships. Finally, the old formula had the merit of emphasizing that 
the question is not a political one, but legal, and thus one for international 
law itself to determine. 

Professor Norman Bentwich is on familiar ground in discussing colonial 
mandates and trusteeships. Emphasizing the main differences between 
Covenant and Charter provisions in this matter, he points out, among other 
things, that under the latter the administering authority may make use of 
voluntary forces, facilities, and assistance from the territory in carrying 
out its obligations toward the Security Council, as well as for local defense 
and the maintenance of law and order within the territory. Second, the 
principle of the open door and equal treatment, absolute under the Cove- 
nant, is qualified by the Charter provision that it is subject to the attain- 
ment of other purposes, including the promotion of the economic and social 
welfare of the inhabitants of the trust territory. Third, while the members 
of the Permanent Mandates Commission were experts appointed for their 
special knowledge, the Trusteeship Council is made up of representatives 
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of governments. Finally, under the new scheme, provision is made for 
periodic visits to the trust territory. 

Two papers, one by Sir Cecil Hurst and one by Sir Arnold D. MeNair, 
discuss general questions concerning the status of international law, the 
first relating to codification, the second to ‘‘international law in practice.’’ 
Sir Cecil pleads for codification ‘‘on new lines,’’ basing his views in large 
part on the failure of the 1930 Hague Codification Conference. He main- 
tains that efforts in this matter should be restricted, at least in the earlier 
stages, to a discussion of basic principles. In his view the work of codifica- 
tion cannot be done by individual effort, nor by states acting individually. 
Above all it cannot be left to experts working under government instruc- 
tions. ‘‘In every country some small body of men devoted to the study 
and advancement of international law should take this work in hand, 
working if possible to a plan which would have been drawn up and agreed 
on by some central international scientific organisation like the Institute 
of International Law.’’ 

Sir Arnold D. MeNair, speaking to lawyers but not to experts on inter- 
national law, presents a paper which constitutes an admirable introduction 
to the entire subject. He explains the nature of this law, indicates the 
main sources of documentation, and discusses some of the leading cases, 
concluding as follows: ‘‘No English lawyer can afford to ignore the prin- 
ciples which govern the legal relations of states and determine their legal 
disputes. ’’ 

JOHN B. WHITTON 


Survey of International Law in Relation to the Work of Codification of 
the International Law Commission. Memorandum submitted by the 
Secretary General. (Doe. A/CN.4/1/Rev.1.) Lake Suecess: United 
Nations, 1949. pp. iv, 70. $ .50. 


The present memorandum was prepared for the purpose of presenting 
considerations and placing data before the International Law Commission 
in order to facilitate its preliminary task as envisaged in Article 18 of its 
Statute, which provides that ‘‘the Commission shall survey the whole field 


of international law with a view to selecting topics for codification . 
and that when it considers that the codification of a particular topic is 
“*necessary or desirable,’’ it shall submit its recommendations to the Gen- 
eral Assembly. But the Survey is more than an official report for the 
immediate information of the Commission. It is—in its comprehensiveness 
and thoughtfulness, in its breadth of conception and distinction of scholar- 
ship—a major contribution to international law. The Division of De- 
velopment and Codification of International Law, its able Director, Dr. 
Yuen-li Liang, and the collaborator whose aid was enlisted for the prepara- 
tion of this important work, have truly defined the vocation of our time 
for internation] legislation and jurisprudence. 
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The Survey envisages the ‘‘necessary and desirable’’ task of codification 
in the broadest sense as including not only consolidating codification of 
those branches of the law upon which there exists full and clear agreement, 
but also codification and development ‘‘from the point of view of the 
necessities of international intercourse, of the wider needs of the inter. 
national community, and of the authority of international law .. .’’ (p. 
11). The mere registration of existing agreement upon any particular 
topic would, at best, be of limited usefulness, and might have the effect 
of perpetuating obsolete rules. ‘Codification which constitutes a record 
of the past rather than a creative use of the existing materials—legal and 
others—for the purpose of regulating the life of the community is a brake 
upon progress’’ (p. 9). ‘‘An International Law Commission which limits 
its functions to that of a research institute for the collection of material 
and for registering either existing agreement or, perhaps, more frequently, 
the absence of agreement, would not be fulfilling the purpose assigned to 
it by its Statute’’ (p. 11). The mere statement of disagreements and 
divergencies, without more, would fall short of the Commission’s mandate, 
which, as defined in Article 20 (b) of its Statute, calls for ‘‘Conclusions 
relevant to . . . (2) Divergencies and disagreements which exist, as well 
as arguments invoked in favour ef one or another solution.’’ The con- 
clusions, the Survey states, 


cannot be hesitating, inconclusive and purely informative statements 
of detached compilation. They imply an expression of decisive judg- 
ment as to what is the proper rule of law. . . . They will not only be 
acts of international law finding, but also, if necessary, acts of inter- 
national legislation and of international statesmanship (p. 64). 


The International Law Commission is less restricted in the scope of its 
task than was its predecessor, the Committee of Experts of the League of 
Nations, which was charged with making recommendations as to topics 
the codification of which seemed ‘‘the most desirable and realizable at the 
present moment.’’ The decisive criterion for the selection of topics by the 
Commission, the Survey suggests, ‘‘must not be the ease with which the 
task of ecodifying any particular branch of international law can be ac- 
complished, but the need for codifying it’’ (p. 13). It is recognized that 
a choice made on this basis might encounter insuperable political difficulties 
if presented to a conference for adoption as an international law-making 
convention. The International Law Commission is, however, expected to 
produce drafts of varying degrees of formal authority. It may submit 
complete drafts on subjects, which, because of existing disagreements, may 
not be likely to secure acceptance by a majority of states, but which may 
constitute contributions to eventual codification, and would, in the mean- 
while, possess at least as much authority as that attributed by Article 38 
of the Statute of the International Court of Justice to the ‘‘writings of the 
most qualified publicists.” The Commission may further submit drafts 
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which the General Assembly may recommend to Members for acceptance 
as conventions, or with regard to which it may convene an international 
conference with a view to the conclusion of conventions. The conventions 
themselves would vary in their authority, having regard to the number and 
importance of the states which would become parties to them. Universality 
of acceptance would, however, not always be possible or desirable, for, as 
the Survey states, ‘‘Experience has shown that the quest for unanimity in 
conventions of this kind is both futile and, in effect, retrogressive’’ (p. 17). 

There is not sufficient space in a brief review to do more than call atten- 
tion to the masterly review of the salient problems of substantive inter- 
national law contained in the second part of this Survey. This section is 
designed to present a comprehensive survey within the framework of which 
the International Law Commission can work out a scheme of priorities by 
reference to such factors as the urgency of codification, the amount and 
accessibility of material, the availability of personnel, and continuity with 
the work already performed by the League of Nations. 

This work unmistakably bears the impress of a single hand, and could 
only have been written by one whose broad grasp of the fundamental 
jurisprudential aspects of international law is equaled by his profound 
knowledge of its detailed rules and its practical applications. It may, per- 
haps, be permissible to venture behind the formal attribution of authorship 
to the Secretary General in order to conjecture, on the basis of internal 
evidence, that this document must in large part be credited to Professor 
H. Lauterpacht, who by his share in this work greatly adds to the debt 
which the study and practice of international law already owe to him. To 
the reviewer it seems that the degree of success to be achieved by the Inter- 
national Law Commission will be largely measured by the extent to which 
it is able to translate into actuality the program set forth in this Survey. 

LAWRENCE PREUvss. 


The Law and Custom of the Sea. By H. A. Smith. London: Stevens and 
Sons; 1948. pp. x, 193. Index. 12/6. 


The small book under review gives a brief survey of the law of the sea in 
peace and war. Written as a practical guide for the officers of the Royal 
and Merchant Navies, it contains no literature, cases, or footnotes. Al- 
though the book is the work of a private writer and has no official character, 
it certainly expresses the British viewpoint on many problems. 

The smaller part of the book (pp. 1-63) deals with the law of peace, for 
which the author refers to Gidel’s monumental work as the principal 
authority. The author lays down the law with regard to internal waters, 
territorial waters, the contiguous zones, and the high seas. Particular em- 
phasis is laid upon the problems of the base line of territorial waters, 
where the basic principle of the ‘‘double radius rule’’ is defended, and of 
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the width of the maritime belt, where the author strongly stands for the 
three-mile limit. 

More space (pp. 64-189) is given to the laws of maritime warfare. Al- 
though this may be a consequence of the author’s well-known pessimism 
as to present efforts at international organization, it is an excellent thing 
that the much-neglected laws of war are adequately dealt with. The author 
starts from the fact that the Hague codification, as far as maritime warfare 
is concerned, was of minor importance and of little practical value. But 
the two world wars have brought chaos and anarchy in this field of the law, 
as the author fully shows with regard to all the problems of the status of 
ships in time of war, of methods of combat, mine-fields and war zones, 
capture and seizure, blockade, contraband of war, enemy property at sea, 
reprisals, neutral waters and aircraft in war at sea. 

The author shows why it is impossible for any private writer to state with 
any confidence what the law is with regard to many vital questions. Has 
the codified law been changed by a new customary law arising from the two 
world wars, or were these attitudes either strictly illegal or only justified 
as reprisals? Will the future law make a difference between great and 
small wars? For, as the author pointedly remarks, if two Central Ameri- 
ean republics go to war, ‘‘it is not to be expected that the United States 
or Great Britain will allow them to impose such restrictions on the course 
of trade with adjacent neutral countries as the major belligerents suc- 
ceeded in enforcing during the two world wars.’’ 

This part of the book demonstrates ad oculos the urgent need for the 
revision of the laws of maritime warfare and, we would like to add, for 


the general revision of the laws of war. 
Joser L. Kunz 


Historia del Principio de la Libertad de los Mares. By Luis Garcia Arias. 


Santiago, Spain: E. U. C., 1946. pp. 266. 


The book under review, by a younger representative of international law 
in Spain, is an exhaustive critical study of the problem of the freedom of 
the seas. In antiquity and the Middle Ages the problem was restricted 
to the Mediterranean Sea. Although Imperial Rome exercised dominium 
over ‘‘mare nostrum,’’ the rule of Roman law that the high seas are ‘‘res 
omnium communis’’ remained fundamental for all times to come. In the 
Middle Ages, we find pretensions of hegemony and sovereignty of Venice 
and Genoa over the Adriatic and the Ligurian Seas, respectively, and of 
the Nordic States over the North Atlantic. In theory Pope Alexander III 
and Baldus de Ubaldis upheld the freedom of the seas, whereas the great 
Bartolus defended the jurisdiction of Venice over the Adriatic on the 
basis of prescription and immemorial usage. 

But it was only with the discoveries of the fifteenth and sixteenth 


BOOK REVIEWS AND NOTES 833 


centuries that the problem was posed in its fullness and lasted through the 
whole of the seventeenth century. The author undertakes a full investi- 
gation of the problem in political history: the protest of Holland and 
England against the Spanish monopoly of the Atlantic; the Dutch-Portu- 
guese rivalry over the oceanic routes to the East Indies; the Spanish rivalry 
with Venice in the Adriatic; the Dutch-English fights over English pre- 
tensions, first of imposing a tax on foreign fisherman, and, from the time 
of Charles I, of demanding a salute to the British flag in the ‘‘ British 
Seas.’’ For whereas Queen Elizabeth stood against Spain for the freedom 
of the seas on the basis of Roman law, the English kings claimed sover- 
eignty over the ‘‘narrow seas’’ adjacent to England. 

These political events were accompanied by a ‘‘large battle of books,”’ 
led by Grotius’ Mare Liberum of 1609 and John Selden’s Mare Clausum 
of 1635. The author gives a detailed analysis of the whole literature pro 
and con; he points out that the representatives of the Spanish School of 
international law, Vitoria, de Soto, Vazquez de Menchaca, Covarrubias, 
stood with great objectivity for the absolute freedom of the seas against 
the pretensions of the Catholic Monarchy and, to a great extent, furnished 
materials to Grotius, who quotes Vazquez eighteen times. 

Bynkershoek’s De Dominio Maris (1703) brings the great debate to an 
end; here the principle of the freedom of the high seas and the clear dis- 
tinction of the maritime belt appear definitively established. It is only 


in very modern times, as Gidel has pointed out, that an intermediate 
stretch of waters, ‘‘the contiguous zone,’’ has gained great importance. 

At the end the author gives a theoretical explanation of the principle of 

the freedom of the seas, which he bases on Vitoria’s ‘‘ jus. communicationis.’’ 

A painstaking study of the whole historical literature on this problem and 

a large use of modern bibliography make the book a valuable monograph. 
Joser L. Kunz 


Jeremy Bentham and the Law. A symposium edited by George W. Keeton 
and Georg Schwarzenberger. London: Stevens & Sons, 1948. pp. vii, 
259. Tables. Index. 20 s. 


It is difficult at this late date (the bicentenary of his birth) to say any- 
thing new about so well known a figure as Jeremy Bentham. The members 
of the law faculty of University College, London, have attempted it with 
a considerable degree of success in these essays. This has been accom- 
plished by the careful consultation of an imposing store of unpublished 
manuscripts at University College. One of these, for example, The Limits 
of Jurisprudence Defined, which was published in 1945, for the first time 
revealed the debt that Austin owed to his teacher. 

The thirteen essays comprising the volume are divided into five groups: 
an introduction; seven essays on Bentham’s contributions to English law 


834 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


and institutions; one essay on his work in the field of international law 
and organization; three on his influence abroad; and two on aspects of 
his legal theory. 

The most useful essays are those which concern Bentham’s influence 
abroad and his relation to modern legal thought. While utilitarian in- 
fluences in the United States have been the subject of much writing and 
research, Bentham’s own contribution to codification and reform through 
his friendships with Burr, Gallatin and Livingston, as well as those parts 
of his ideas which were not well received, have seldom been so carefully 
reviewed. The same can be said of the essay covering his influence in 
other parts of the world. 

Foster H. SHERWOOD 


Ways and Means of Making the Evidence of Customary International Law 

More Readily Available. Memorandum submitted by the Secretary Gen- 
eral. (A/CN.4/6.) Lake Success: United Nations, 1949. pp. vi, 114. 
$ .75. 


There has long been a need for such a systematic and comprehensive 
survey of the sources of customary international law as that presented in 
this memorandum, which was prepared for the purpose of aiding the Inter- 
national Law Commission to fulfill the mandate contained in Article 24 of 
its Statute, which provides that: 


The Commission shall consider ways and means for making the 
evidence of customary international law more readily available, such 
as the collection and publication of documents concerning State prac- 
tice and of the decisions of national and international courts on ques- 
tions of international law, and shall make a report to the General 
Assembly on this matter. 


Published sources containing evidence of customary international law are 
classified according to the following scheme: A. Collections of documents 
relating to particular countries; B. Digests of state practice with reference 
to particular countries; C. Digests of state practice in general; D. General 
collections or reports of decisions of international tribunals; E. General 
registers of decisions of international tribunals; F. Reports and digests of 
decisions of international tribunals with reference to specific countries; G. 
Reports or collections of decisions of specific international courts or tribu- 
nals; H. Digests of decisions of international tribunals; I. Reports or col- 
lections of decisions of municipal courts on questions of international law; 
J. Digests of decisions of municipal courts on questions of international 
law; K. National legislation relating to international law; and L. Collections 
of decisions and opinions of international organizations on questions of 
international law. Under each heading are listed both official and unofficial 
publications, with notes, wherever pertinent and possible, containing a 
brief description and evaluation of the item. 
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Everyone, however experienced in handling the varied source materials 
of international law, must, upon reading this memorandum, be impressed 
anew with a realization of the very meager documentary foundation upon 
which most work in international law is actually based. The most pains- 
taking and exhaustive research rarely utilizes more than a small proportion 
of the sources descriptive of state practice which are listed in this survey. 
But even if these sources were generally available and the worker possessed 
of the linguistic equipment requisite for utilizing all of them, the basis 
would still be too narrow. There are large areas of state practice, whether 
viewed from the topical approach or the approach by countries, concerning 
which there is no adequate documentation. Government initiative, save 
perhaps in the case of the United States, has been either nonexistent or 
sporadic, and the task is far too great to be accomplished by private indi- 
viduals or institutions. The development of a veritable corpus juris 
gentium is possible only under the guidance and direction of some such 
central agency as the International Law Commission, acting with the full 
cooperation of governments. The broad outlines of such a concerted effort 
are sketched in Part III of this memorandum on ‘‘ Ways and Means’’ (pp. 
103-114). The difficulty of securing access to governmental archives now 
closed is stressed, but the problem of securing adequate financial support 
for any comprehensive scheme of compilation and publication is not raised. 
The cost would be relatively heavy as compared with that of any project 
hitherto attempted, and the prospects of obtaining an adequate budgetary 
allowance for a work which might require a generation for its completion 
would seem to be hardly favorable in a time when long-established scientific 
journals in this field are permitted to die of financial anemia. A beginning 
might be made along the lines of a suggestion advanced in the pages of 
this JouRNAL (Vol. 42 (1948), p. 644) by Professor Leo Gross, who is under- 
stood to have collaborated in the preparation of the present memorandum. 

This survey admirably accomplishes its immediate purpose in providing 
full data and a sound and progressive program for the work of the Inter- 
national Law Commission and the General Assembly. In addition it fur- 
nishes the student of international law with the most complete and usable 
bibliographical manual which has appeared in this field. One suspects 
that the doctoral candidate will be especially grateful in finding here a 
complete and ready-made answer to the first question customarily put in 
his oral examination. 

LAWRENCE PREUSS 


International Conference on Military Trials, London, 1945. (Department 
of State Publication 3080.) Washington: Government Printing Office, 
1949. pp. xx, 441. $1.75. 


This official publication is a documentary record of the negotiations at 
London between representatives of the signatories of the Agreement signed 
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in that city on August 8, 1945, establishing the International Military 
Tribunal for the trial of major war criminals. The documents reproduced 
include various proposals and counter-proposals considered by the Foreign 
Ministers during the San Francisco Conference in 1945 and later at the 
London Conference in the same year, as well as the minutes of the discus- 
sions based upon these documents. Read in connection with the later 
Judgment of the Nuremberg Tribunal, they are invaluable to everyone 
interested in learning what was attempted and what was actually accom- 
plished by the Nuremberg trial. 

The American representative went to the London Conference prepared 
to uphold the position assumed by his Government that the war was illegal 
from the outset and that the United States was justified for that reason in 
disregarding the rules of neutrality, if necessary, to extend aid to the victims 
of aggression. He held out almost until the end for a codification of inter- 
national law which would be binding upon all nations alike, friends as 
well as enemies. He was not willing to stultify the position his Govern- 
ment had thus assumed. On the other hand, the representatives of the 
other governments in London felt bound by the attitude their governments 
had taken in the Moscow Declaration of October 30, 1943, to punish only 
German war criminals, whom they proposed should be treated as bandits. 
The agreement which came from these two points of view was a compromise 
which, like most compromises, failed to resolve the difference. The Charter 
annexed to the.London Agreement in its definition of crimes omits any 
reference to the nationality of the offenders, but the jurisdiction of the 
Tribunal was limited to the trial of European Axis war criminals. It is 
this aspect of the Nuremberg trial that. has given rise to widespread 
criticism. Subsequent trials of war criminals in the British Zone in 
Germany have avoided grounds for such criticism. For example, the 
Belsen trial, which dealt with the atrocities committed in the poison gas 
chambers at Auschwitz and the Belsen concentration camp, was held under 
authority of a Royal Warrant and made no reference to the Moscow 
Declaration or the Nuremberg Charter. The substantive law of the Belsen 
trial was international law as it existed at the time when the alleged offenses 
were committed. The results of the Belsen trial demonstrate that the same 
legal and practical results could have been accomplished at Nuremberg by 
relying upon previously accepted rules of international law, by Germany 
as well as all other nations, and that it would have been better for the 
future development of international law had no attempt been made to 
formulate special rules of law for the trial of German war criminals alone. 
GrorGE A. FINCH 
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War Crimes Trials. London: Wm. Hodge & Co., Ltd. Vol. I: The 
‘*Peleus’’ Trial. 1948. pp. li, 247. Illustrated. 18 s.; Vol. II: The 
Belsen Trial. 1949. pp. xlviii, 749. Illustrated. 30s. 


This is a new series dealing with trials arising out of World War II 
planned on the style of Notable British Trials. Each volume is separately 
edited and all will be based upon authentic records. The first volume 
deals with the killing of surviving members of the crew of a Greek mer- 
chantman after it had been torpedoed and sunk by a German submarine. 
The evidence of three witnesses, members of the crew who managed to 
survive, proved that while struggling in the sea the survivors were fired 
upon with machine guns, pistols and hand grenades in an obvious attempt 
to exterminate all survivors. This evidence was not contradicted, but the 
acts were defended on the ground of ‘‘operational necessity’’ and superior 
orders. All defendants were convicted. The acts charged were conven- 
tional war crimes and no novel legal issues were raised except in the at- 
tempt of German counsel to argue that the foundations of international 
law have been gravely undermined by nationalistic jurisprudence. 

The second volume deals with the trial of Josef Kramer and 44 others 
for crimes and atrocities committed in the poison gas chambers at Ausch- 
witz and the Belsen concentration camp. One British witness described 
that camp as ‘‘probably the foulest and vilest spot that ever soiled the sur- 
face of the earth’’ (p. 65). The Belsen tribunal was a British military 
tribunal held under authority of a Royal Warrant. Although the acts 
charged fell within the definition of crimes against humanity embodied in 
the London Charter, of August 8, 1945, as the law binding upon the Inter- 
national Military Tribunal at Nuremberg, the law applied by the British 
court at Belsen was international law as it existed at the time when the 
offenses were committed. The British Government has thereby escaped 
the criticism leveled at the Nuremberg trial on the ground that it was con- 
ducted by conquerors acting under ex post facto law enacted for the 
punishment of defeated enemies. 

GeorGE A. FINCH 


NOTES 


American Agencies Interested in International Affairs. Ed. by the 
Council on Foreign Relations. New York: Council on Foreign Relations, 
1948. pp. 196. $2.50. Since the last edition of this volume, issued in 
1942, many changes have occurred; the list of dormant and discontinued 
organizations runs to some 125, and includes such significant names as the 
League of Nations and the Free World Association. Some items puzzle the 
reviewer: Why should the Economists’ National Committee on Monetary 
Policy, or the League for Industrial Democracy, be included, and the League 
for Women Voters, with its large activity in the international field, be 
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excluded? Why is one referred, for the Committee to Defend America 
by Aiding the Allies, to the United World Federalists, where no ref- 
erence to it is made? But the problem of classification and inclusion 
is obviously a difficult one, and it is not fair to quarrel about it. Inquiries 
were addressed to some 400 organizations, and the information is given 
concerning the purposes, personnel, activities and publications of each. 
A subject index and a personnel index are included. It is a very useful 
volume, for which the Council on Foreign Relations deserves our thanks. 
CLYDE EAGLETON 


The President: Office and Powers. By Edward S. Corwin. New York: 
New York University Press, 1948. pp. xvii, 553. Index. Table of Cases. 
$6.75. This is the third edition of Professor Corwin’s study of ‘‘the de- 
velopment and contemporary status of presidential power and of the 
presidential office under the Constitution.’’ The first edition, published 
in 1940, was found by Mr. Dumbauld, who reviewed it in the April, 
1941, issue of this JouRNAL, to be ‘‘keen as well as thorough.’’ The 
portion of the work that was selected by Mr. Dumbauld for detailed 
comment, as of particular interest to the readers of the JoURNAL, was 
the chapter on ‘‘The President as Organ of Foreign Relations.’’ The 
value of that chapter is considerably enhanced in the present edition by 
fuller discussion of ‘‘ presidential warmaking’’ (pp. 235-249) ; by deserip- 
tion of ‘‘the way in which, especially in recent years, presidential preroga- 
tive has sapped the Senate’s role in treaty making’’ (pp. 253-264); and 
by the addition of a section on American participation in the United 
Nations, with special reference to the enlarged réle of Congress in foreign 
affairs (pp. 265-274). Readers of the JourNau will also be much inter- 
ested in the chapter on the President as Commander--in-Chief in Wartime 
(pp. 275-318). The contents of this chapter are drawn largely from the 
author’s Total War and the Constitution, published in 1947. Other new 
matter that deserves special mention relates to the proposed Constitutional 
limitation of reéligibility to the Presidency (pp. 46-49), the order of suc- 
cession when there is no Vice President (pp. 67-71), and ‘‘disloyalty in 
the bureaus’’ (pp. 121-145). The suggestion made by the author in 1940 
that the President construct his Cabinet from leading members of Congress 
with the possible addition of the heads of some of the executive depart- 
ments is now replaced by a suggestion that the President construct his 
Cabinet ‘‘from a joint Legislative Council to be created by the two houses 
of Congress and to contain its leading members’’ (p. 361). This sugges- 
tion, the author submits, is ‘‘caleulated to meet, or at least abate,’’ the 
danger of legislative deadlock in times of crisis and the naturally ensuing 
danger of autocracy (p. 363). 

The general character of the work as a study in public law has not been 
changed. The historical, analytical, and critical approach is enlivened by 
comments on the personal traits of some of the incumbents of an office 
which, in the words of the preface, ‘‘unfolds a daily drama of the re- 
ciprocal interplay of human character and legal concepts which no other 
office on earth can quite emulate.’’ The present edition, like the original, 


is ‘‘keen as well as thorough.’’ 
Epear TURLINGTON 
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The Mediterranean, Its Réle in America’s Foreign Policy. By William 
Reitzel. New York: Harcourt, Brace and Co., 1948. pp. 190. Index. 
$2.75. 

The Manchurian Crisis, 1931-1952. By Sarah R. Smith. New York: 
Columbia University Press, 1948. pp. xiv, 282. Map. Index. $3.75. 

Wherever the United States intervenes, it creates an American interest. 
That is pretty much the only interest the United States can have in such 
distant seaways as the Mediterranean and so deep a morass as Manchuria. 
Both these books are worthy of notice, since the former gives an evaluation 
to all the factors and states concerned with the Mediterranean, notably 
the Italian problem. The author writes particularly well, and it is hard 
to put the book down. It records the extent to which Greek and Turkish 
aid have served to bring about an American interest in the Mediterranean. 

The second book, on Manchuria, describes nostalgically and devotedly 
the League’s action after September 18, 1931, when the incident occurred 
that set off the spark in Asia. Fundamentally the Japanese acted much 
as the United States did in Cuba in 1898. They were anxious to sweep 
the annoying incompetent off their front steps, but Japan acted without 
appeasing Russia and the United States, and to this omission owes its down- 
fall. Now we find that our function in the war was to weaken the enemies 
of Russia, who suddenly appears as our new enemy. This process can go 
on forever until the United States ceases to be a nation. What interests 
we have in Manchuria, I do not know, but we are the protagonists of virtue 
in international relations, however expensive that rdle. Whether we shall 
get more out of it than enmity and hatred, it is hard to say. 

The author might with profit have printed J. Reuben Clark’s letter to 
Secretary Knox in 1911. He warned of the dangers in beating Japan and 
of taking an interest in Manchuria. 

EpWIN BorcHARD 


Western Union: A Study of the Trend Toward European Unity. By 
Andrew and Frances Boyd. Washington: Public Affairs Press, 1949. 
pp. 184. Appendices. Index. $3.00. Under the pressure of economic 
and military insecurity, the nations of Western Europe are experimenting 
with a collective approach toward their common problems. A valuable 
factual survey of the recent trend toward unity is presented in this small 
volume. After a sketch of the condition of Europe in 1948 the authors 
summarize the early plans of those philosophers and statesmen who dreamed 
of European union. That their dreams may have been prophetic is ap- 
parent from the remarkable progress which is being made by the Sixteen 
Nations of the Organization for European Economie Codperation, the mem- 
bers of the Benelux Union and the five signatories of the Brussels Treaty. 
The history of these truly revolutionary arrangements for European co- 
operation will be found in a readily available form in the present volume. 
The authors conclude with a useful section on the aims of the unofficial 
groups which are working for European federation. The appendices con- 
tain a selection of relevant official documents, resolutions and speeches. 

No attempt is made in the scope of this brief survey to study the centripe- 
tal and centrifugal forces in Western Europe, nor to analyze the many 
technical, political, and economic problems which the new organizations 
must meet. It is regrettable that a work of this sort, whose purpose is 
to supply up-to-date information, should be subjected to such a time-lag 
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in publication that the reader will find no mention of the important ad- 


vances made toward European unity since May, 1948. 
PAULINE R. PREusS 


The Economic Reconstruction of Europe. By Geoffrey Crowther. 
Claremont, Calif.: Claremont College Press, 1948. pp. 79. This little 
book contains three lectures delivered by Mr. Crowther before Claremont 
College in February, 1948. To those familiar with the views of Mr. 
Crowther as set forth in the pages of the London Economist or on the 
lecture platform, these lectures will not contribute anything new, but they 
do combine in brief space a panoramic discussion of the relations of 
America to Western Europe with all the lucidity of expression which one 
should expect from its author. It is a handy and brief exposition of a 
point of view done with a broad brush and without statistics or footnotes. 

It analyzes the problems faced by Western Europe as the result of 
World War II, cautions that these problems cannot be solved easily or 
quickly, but sounds a strong note of optimism as to the possibilities under 
the Marshall Plan, a note of optimism which has been proven justified in 
the experience enjoyed under that plan during the period since the 
lectures were given. It discusses the American concern with the growth 
of socialism in Europe and the American tendency to describe issues in 
terms of blacks and whites—in this case, free enterprise versus statism— 
and points out on the one hand that America is less free from controls 
than Americans seem to think, and expresses the belief that Europe is not 
headed toward a progressive socialization but only toward a practical 
adjustment between needed controls and desired freedom. Western Euro- 
pean unity, both political and economic, is treated as a long-term goal 
of the greatest desirability but not as immediately attainable or even as 
a necessity for the short term. For the attainment of European unity 
political unity is placed ahead of economic unity on-the ground that with- 
out political unity questions of national security make economic unity 
impossible. 

Perhaps what we in America need more than anything in this period 
of transition from comparative isolation to world responsibility is to 
adjust our thinking so that it meshes with the thinking of other nations 
instead of seeking to remold their thought into our own image. The 
capacity to understand sympathetically why other people think the way 
they do is the point of beginning for responsible leadership. Little books 
like this frankly and clearly conveying a point of view from across the 
Atlantic may not contain any very profound analysis of how the con- 
clusions stated have been arrived at and so may omit the bases for critical 
consideration, but they do contribute to those fundamentals of understand- 


ing and so fulfil a useful purpose. 
JoHN E. Lockwoop 


The Origins and Consequences of World War II. By Floyd A. Cave 
and others. New York: Dryden Press, 1948. pp. xv, 820. Index. $4.75. 
This book might appropriately be entitled, A History of International 
Affairs since 1919. Its twenty-six chapters, contributed by twelve authors, 
constitute in essence a historical survey of the period since World War I. 
It sheds light on the origins of World War II primarily by contributing 
to a better knowledge of the history of the preceding twenty years, rather 
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than by attempting specifically to single out and analyze the causes them- 
selves. 

The first two thirds of the book (Chaps. 1-18), covering the period from 
1919 to 1939, is similar in content to such standard works as Gathorne- 
Hardy’s A Short History of International Affairs, 1920-1938, or Lang- 
sam’s The World since 1914. The material has been organized topically, 
rather than chronologically, in order to focus attention more clearly upon 
the leading developments prior to World War II. Thus there are chapters 
dealing with the Peace Settlements of 1919-1920, the League of Nations, 
the Rise of the Soviet Union, the Fascist Régime in Italy, the Search for 
Security and Disarmament, the Breakdown of German Democracy, the 
Period of National Socialism, the Munich Pact of 1938, and the Trend 
towards War in the Orient. 

Chapters 14 and 15, dealing with the pre-1939 policies of Nazi Germany, 
have drawn on the German archival materials recently seized by the Ameri- 
ean armed forces, and therefore document somewhat more fully than has 
previously been possible the Nazi plans for military expansion. The 
chapters, however, are not of such length as to permit a detailed analysis 
of these new documentary sources. There is also a chapter entitled ‘‘The 
Military Causes of World War II,’’ which is a very thought-provoking 
analysis of the relationship between military preparations and foreign 
policy formulation during the periods prior to both World Wars I and II. 

The last third of the book (Chaps. 19-26) is devoted to the period since 
1945. It covers, though somewhat briefly, the major political develop- 
ments in the countries of Europe, Latin America, and the Far East, to- 
gether with the power rivalries between the United States, the Soviet 
Union, and Great Britain. The final chapter is devoted to the organization 
and operation of the United Nations. 

The book will be primarily suitable as a general text in college courses 
in world history since 1919. It has the value of providing a relatively 
up-to-date (through 1947) one-volume study in this field. It might also 
be used profitably as a supplementary text in courses in international 
relations. 

Although the product of several authors, the book has been skilfully 
edited with the result that it reads very much like the work of a single 
author. It is readable and not overweighted with burdensome details. <A 
high degree of objectivity has been achieved. An excellent series of foot- 
notes and bibliographies follow each chapter, and there is also a splendid 
selection of maps. 

ELTON ATWATER 


The Fateful Years. By André Francois-Poncet. New York: Harcourt, 
Brace and Co., 1949. pp. xiv, 296. $4.00. As Ambassador to Berlin dur- 
ing the critical pre-Munich years, Francois-Poncet gave adequate warning 
to the French Government of the true import of the rise of the Nazis. This 
volume could, however, have added stature to its scholarly quality had the 
author included his more significant diplomatic notes to document his 
astuteness and eloquence. 

The pungent portraits of Hitler and other high Nazis are remarkably 
well done and the painstaking chronicle of the Hitlerian method of con- 
solidation of political power is informative, if not particularly new or 
arresting. It is refreshing to note Francois-Poncet’s frank admission that 
he, too, harbored certain illusions—for example, with regard to Mussolini. 
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Cireumspection prevents this reviewer from questioning the credibility 
of so able a spokesman as Francois-Poncet. Yet the manner in which he 
criticizes British policy and minimizes French responsibility in the pre- 
Munich period detracts somewhat from the authority of the over-all thesis 
presented. Not a single passing reference is made to the Franco-Soviet 
Pact or to the obligations undertaken by the terms of the Franco-Czech 
alliance. No attempt is made to clear up the mystery as to why the 
Daladier government saw fit not to consult with Moscow or why it decided 
to bow to Chamberlain and Hitler in their insistence upon the exclusion 
of the Soviet Union from the peace councils of Europe. Furthermore, 
the author’s severe criticism of Czechoslovakian policy is uncalled for. 

Appeasement is rationalized on the basis that the Munich policy was 
‘‘dominated not only by the anxiety to spare Europe the horrors of war 
but quite as much by the Franco-British desire to gain time and profit 
thereby in order to complete preparations and armaments which were held 
to be insufficient or faulty.”’ 

Lest omniscient Americans forget their own tragic lack of clairvoyance, 
Francois-Poncet, in sober refiection, raises the painful question: 


Would Roosevelt have been able to reverse public opinion in the United 
States and totally support the cause of the European democracies if 
he had not realized at the outset that France and Britain had gone 
to all lengths in order to spare the world the scourge of war?... 
(T)he Munich Agreement was a humane work, fraught with both ad- 
vantages and disadvantages. It necessitated too many and too pain- 
ful sacrifices for us to congratulate ourselves upon it; it brought too 
many advantages for us to recall only its grievous aspects. 


ALFRED J. Hotz 


The German Opposition to Hitler. By Hans Rothfels. Hinsdale, Tlli- 
nois: Henry Regnery Co., 1948. pp. 172. Index. $2.50. The subject 
is well covered by the title. It is important that books on the underground 
be published soon after the underground goes out of existence, for records 
and men are dispersed easily. From the voluminous literature on the 
same front cited by the author, one is led to believe that the Nazis were 
a very small body, whereas, on the contrary, most citizens of Germany 
followed the new standard-bearer who proclaimed he knew the way out of 
serfdom. The leader made a number of miscaleulations. It is well to 
know in detail how many enemies at home he really had, for it ought to 
be impossible to sway in that tyrannical path such an intellectual people 
as the Germans. It makes an American particularly think of his good 
fortune in facing government in a different way. The author is to be 
congratulated on assembling such a mass of information and presenting it 
in such readable form. 

Epwin BorcHArD 


The Germans on Trial. By Heinz Lunau. New York: Storm Pub- 
lishers, 1948. pp. 180. $2.50. This is an appeal for the German people 
by a naturalized American citizen native of Germany and educated there. 
He argues that the German people have been convicted by publie opinion 
without trial. Born in 1910, the author is not old enough to speak with 
any personal knowledge of the events which preceded and immediately 
followed World War I. His knowledge of that period must be limited to 
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what he was taught in Germany regarding the ‘‘Diktat’’ of Versailles 
which resulted in the general acceptance of Hitler’s political platform 
based upon the repudiation of that treaty. That was the first step of the 
German people that brought them to their present sad state; but the author 
says that the real culprit is international law. By this he appears to 
argue against the principle pacta sunt servanda. He would appear to be 
a follower of German Chancellor Bethmann-Hollweg who justified the 
violation of Belgian neutrality in 1914 by stating in the Reichstag, ‘‘This 
is against the law of nations . . . but necessity knows no law.’’ President 
Wilson distinguished between the responsibility of the German people and 
their government in 1918 but was later accused of betraying them in the 
peace terms. The imposition of unconditional surrender after Germany’s 
defeat in a second world war was precisely to prevent any excuse for such 
arguments again. Millions of Americans sympathize with the German 
people and wish them well. Their goodwill was manifested by the general 
acquiescence in the Munich settlement, which, if carried out, would have 
placed Germany in a stronger position than she has ever been able to 
achieve by force of arms. The author would devote his talents to better 
purpose if he would cease to dwell upon what he considers the injustices 
of the past and urge the people of his native land to look to the future as 
good neighbors in the family of nations governed by international law 
whose goal is the negation of war. 
GrorcE A. FINCH 


From the Ashes of Disgrace. By Admiral Franco Maugeri. New York: 
Reynal and Hitchcock, 1948. pp. viii, 366, Index. $4.00. ‘‘Italy has 
found the road back to democracy,’’ declares Admiral Maugeri, thus setting 
the theme for one of the most absorbing and challenging books to come out 
of World War II. Brilliant in style, lucid in composition, incisive and 
candid in substance, this work dwells on three major themes: ‘‘Italy Goes 
to War,’’ ‘‘Italy Turns the Page,’’ and ‘‘Italy Faces Forward.’’ Maugeri 
speaks with sincerity and conviction whether as wartime Director of Italian 
Naval Intelligence, or, after the Italian armistice; as organizer of the Rome 
underground that codperated with the Allied forces, or as Chief of the Gen- 
eral Staff of the Italian Navy, the position he holds at present. 

The author’s distrust of Mussolini’s naval and foreign policy stems, in 
part, from I] Duce’s failure ‘‘to realize that Italy is and must be a maritime 
power’’ and, therefore, friendly to Britain. His analysis of totalitarianism 
elicits the statement: ‘‘Dictatorships, all dictatorships, whether of the 
Right, Left or Center, carry within themselves the seed of their own de- 
struction.’’ He openly avows the ‘‘guilt’’ of the Italian people in accept- 
ing Fascism: ‘‘We are gravely culpable. Our complacence and moral 
cowardice in letting ourselves be led into the bottomless pit are inde- 
fensible.’’ 

After Il Duce’s fall, Maugeri had the unique responsibility of transport- 
ing Mussolini to the island exile of Ponza from which experience some 
highly revealing conversations with the fallen dictator result. The au- 
thor’s disclosure of the ineptness of the Badoglio policy arises, in part, 
from the failure to follow the author’s proposal, after the abdication of 
Mussolini, to use the Italian fleet as a bargaining point for more honorable 
terms of surrender, with the ultimate view of joining with the Allied naval 
forces to help defeat the Germans. Sharply critical of the muddling Allied 
military and political policy in Italy, Maugeri takes his stand in favor of 
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the Churchillian strategy with major emphasis on striking power in the 
Mediterranean. Allied armies, he firmly believes, in Central and Eastern 
Europe would have made permanent peace more possible. 

As for the future, the author is convinced that the Italian people have a 
significant contribution to make as ‘‘a sort of spiritual pilot boat’’ for 
democracy. He admits that economically Italy will require considerable 
American aid. His conceptual analysis that Italy, either independently 
or within a Mediterranean federation of states, can serve as a balance 
wheel in the present bi-polar power struggle is interesting, to say the least. 
AuFreD J. Hotz 


British Rule in Palestine. By Bernhard Joseph. Washington, D. C.: 
Publie Affairs Press, 1948. pp. v, 279. Index. Cloth $3.75. 

Palestine Dilemma. Arab Rights versus Zionist Aspirations. By 
Frank C. Sakran. Washington, D. C.: Public Affairs Press, 1948, pp. vii, 
230. Index. $3.25. 

British Rule in Palestine, written by the Legal Adviser of the now de- 
funct Jewish Agency, a long-time member of the Palestinian Bar, presents 
the case of The Jewish People v. The Mandatory Power. In the opinion 
of this reviewer it is the most concise and the best argued and documented 
exposition of that case available in the English language. The book covers 
the period from the Balfour Declaration to the establishment of the United 
Nations Special Committee on Palestine. Should a second edition of the 
book be planned it would be worthwhile to continue the case study to the 
birth of Israel, and the value of the book would be increased if in an annex 
were assembled the most important legal documents, such as the Palestine 
Mandate, the Palestine Order-in-Council of 1922 as amended in 1939, the 
Defense Order-in-Council of 1937, and the Land Transfer Regulations of 
1940. 

The following stands out as the author’s main line of argument: The 
Mandate gave the Jews a claim in international law to Palestine, and in 
international law no other claim to Palestine has been recognized. Any 
claim to Palestine based on promises given to the Arabs by Great Britain 
—the author refutes the alleged promises—would have to yield before the 
Mandate, which in its crucial Article 6 establishes but one primary obli- 
gation for the Mandatory Power: to facilitate Jewish immigration to, and 
to encourage Jewish settlement in, Palestine. The Mandatory’s obligation 
to insure that the rights and position of other sections of the population 
in Palestine are not prejudiced depends upon the fulfilment of its primary 
obligation to the Jews. Without the consent of the League of Nations 
the Mandatory Power could not legally divest itself of this obligation. 
To prove that just that has happened, the author tells in some one hundred 
and twenty pages of matter of fact narration and legal analysis the story 
of ‘‘Whittling Down the Mandate’’ and of ‘‘ Violations of the Mandate and 
Failure of the Mandatory Power.’’ 

Palestine Dilemma is written by a member of the District of Columbia 
Bar, a naturalized American citizen who was born a Christian Arab in 
Palestine. The first third of the book consists of a scanty and not too 
lucid history of Palestine; in the rest of the book the author covers the 
Anglo-Arab-Jewish conflict from the Balfour Declaration to the resolution 
of the United Nations General Assembly to partition Palestine. The author 
rests his case on the historical right of the Arabs to Palestine and on the 
various alleged promises given by the British to the Arabs during the first 
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World War. As to the Palestine Mandate his view is simply this: ‘‘The 
Arabs who did not want the Mandate and had no part in formulating it, 
have steadfastly refused to recognize its validity’’ (p. 102). As Bernhard 
Joseph points out in his book, it may be seriously questioned whether those 
Arab states (Iraq and Egypt) that joined the League of Nations, which 
after all had approved the Palestine Mandate, can be said to have refused 
to recognize the Mandate’s validity. However, the well-informed reader 
will not take so much exception to the author’s view of the Mandate— 
for the issue between positive international law and some higher principles 
of national or international law is an old one—but to some omissions and 
inaccuracies in his presentation of the Arab case. 
GrorcE V. WOLFE 
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